THIS ISSUE 


The March, 1950 issue of the Law Review is in great part the result 
of the generous efforts of Wisconsin’s attorney-general and his staff. 
Attorney-General Fairchild with the help of a recent law school 
graduate, Charles Seibold, has contributed the first article in this 
issue—‘‘Constitutional Revision in Wisconsin.’”’ The article discusses 
the need for revising the State’s constitution, points out how un- 
successful the present system of revising by piecemeal amendment 
has been, and analyzes some of the problems that a new constitu- 
tional convention must face. Readers outside Wisconsin will find 
the article just as profitable as those within the state, for Mr. Fair- 
child carefully considers the constitutional premises on which any 
good state government must rest. 

Assistant Attorney-General Platz’s thorough discussion of the new 
Wisconsin Code of Criminal procedure is continued in this issue. The 
editors regret that due to space limitations it has been impossible to 
publish the entire second half of Mr. Platz’s article at this time, but 
assure you that the remainder will be included in the May issue. In 
this issue, Mr. Platz continues his discussion of the new provisions 
in the Code. 

Assistant Attorney-General Levitan has contributed an article on 
practice before the Wisconsin Industrial Commission in workmen’s 
compensation cases. Mr. Levitan has been representing the state in 
these proceedings for almost twenty-eight years and we are pleased 
to send you a practical article written by such an experienced attorney. 

Mr. William Barnes, a research associate at the University of 
Michigan Law School, takes us far from Wisconsin in his article on 
the place of cooperatives in international trade. His thesis is that 
genuine cooperatives should occupy an important place in interna- 
tional trade as they avoid the evils of cartels and yet allow private 
citizens, instead of governments, to control international trade. The 
article is also interesting because it reviews the basic tenets of the 
cooperative movement. 

Mr. Ralph Axley, a Madison attorney, replies in this issue to Mr. 
George Young’s January article on cumulative voting. His reply is 
just as warm as Mr. Young’s original argument. We were happy to 
learn that both Mr. Young’s and Mr. Axley’s articles have been 
mimeographed and sent to the members of the Legislative Council 
and the state bar committee currently engaged in revising the Wis- 
consin Corporation Code. 

Professor Frank Thayer of the University’s department of journal- 
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ism is a man of many talents. He not only teaches journalism but is 
a lawyer and has written extensively on the law of the press. He has 
prepared an article on fair comment as a defense in libel actions. The 
article is to be a chapter of a book on the law of libel which he is 
now writing. 

The first comment in this issue was written by Mr. John Doby, a 
candidate for the Ph.D. degree in sociology at the University of 
Wisconsin. His comment is a condensation of a chapter of his Master’s 
thesis on the public’s opinion of lawyers in politics. Particularly 
interesting is the poll Mr. Doby took on the subject. You will find 
it appended to the comment. An additionai comment on father and 
son farming agreements was written by Edward Coe, a student, 
under the direction of Professor Beuscher and Mr. August Eckhardt, 
a Carnegie Law-in-Action Research Fellow. The comment was in- 
tended primarily as a discussion and constructive criticism of a 
number of agricultural school bulletins on this subject. There is, 
therefore, much in the comment that is elementary. Nevertheless, 
the lawyer will find in it a definitive list of the problems which he 
and his clients must face in drawing one of these agreements, and 
some excellent suggestions on how best to draft them. 
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CONSTITUTIONAL REVISION IN WISCONSIN 


Tuomas E. Farrcuitpt 
CHARLES P. SErBoLp* 


The Constitution of Wisconsin is now over one hundred years 
old, and general revision has not been attempted since its adoption 
by the 1848 Constitutional Convention and its subsequent ratifica- 
tion by the people of Wisconsin. Because of the changes in the needs 
of our society, it seems timely to consider the problems and tech- 
niques of revision of the Constitution as a whole. 

By way of preface, the authors confess that it is their personal 
opinion that a revision of the Constitution is desirable. They believe 
that the number of constitutional changes required is too great to 
permit accomplishment by piecemeal amendments. The authors 
favor such changes as making purely administrative officials ap- 
pointive rather than elective, providing machinery independent of 
the legislature for reapportionment of legislative districts, offering 
to counties a choice among several forms of county government and 
setting up a means of direct legislation by vote of the people. In 
other fields such as reorganization of the court system and the selec- 
tion of judges, they believe changes may be needed but are not 
prepared to endorse specific proposals. Many other portions of gov- 
ernmental structure would warrant examination and possible change 
if a constitutional convention were to be called. The authors have 
endeavored to make this article informative rather than argumenta- 
tive, discussing most of the possible fields of change and not limiting 
it to changes which they personally advocate. 


METHODS OF AMENDMENT 


Changes in the Constitution can be accomplished in two ways: 
amendments agreed to by both houses of the legislature at each of 
two successive sessions and then submitted to the people for ratifi- 
cation;! and amendments or revisions submitted to the people by a 
constitutional convention which has been called for that purpose.? In 
Wisconsin, from 1849 through 1945, seven hundred and ninety-nine 

¢ Thomas E. Fairchild, A.B. (1934) Cornell University; LL.B. (1937) Uni- 
versity of Wisconsin; Office of Price Administration 1942-1945; Attorney General, 
State of Wisconsin since 1948. 

* Charles P. Seibold, LL.B. (1950) University of Wisconsin. 


1 Wis. Const. Art. XII, § 1. 
2 Wis. Const. Art. XII, § 2. 
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amendments had been proposed in the legislature, sixty-six of these 
amendments having been submitted to the people with forty-two of 
them being ratified by the people.’ This type of procedure, though it 
has brought forth some good and needed amendments, has been 
sketchy and piecemeal and has not been based on any over-all study 
of the Constitution. It has been an adequate device for adopting 
specific changes one at a time, but cannot suffice for the needed 
general revision that comes from time to time during the history of 
any constitution. 

A thorough job of revision requires a detailed study and analysis 
of the Constitution in all of its aspects. Whether it is decided to 
accomplish the actual changes by the ordinary amendment process 
or by a constitutional convention, a constitutional revision com- 
mission functioning in advance could perform a valuable service 
and is virtually necessary to a good result.‘ Such a commission 
would be composed of experts on constitutional law and political 
science and a number of other citizens with varying points of view 
and could be appointed either by the legislature or by the governor. 
It would be instructed to make a complete and exacting study of the 
Wisconsin Constitution and then recommend needed revisions. De- 
pending upon the type of recommendations made, the legislature 
might act to adopt them via the legislative process for amendment 
or might start the procedure for a constitutional convention. Such a 
commission could serve to get accurate information about proposed 
changes to the voters. 

There are some disadvantages in effecting revisions by way of the 
legislative process of amendment as compared with a constitutional 
convention. First of all, it is required that amendments submitted 
by the legislature must “. . . be submitted in such manner that the 
people may vote for or against such amendment separately,’’® while 
there is no such restriction on the amendments submitted to the 
people via a constitutional convention.’ This means that if a general 

3 History oF AMENDMENTS PROPOSED TO THE CONSTITUTION OF WISCONSIN 
FROM 1848 To THE PRESENT, TOGETHER WITH SUMMARIES OF THE TOTALS RatTI- 
FIED, THOSE Passing OnLy ONE LEGISLATURE, AND THOSE PassinG Two LEaIs- 
LATURES AND REJECTED BY THE PEOPLE (Wisconsin Legislative Reference Library, 
Madison, Wisconsin, 1947). 

‘ This would help to remedy the situation whereby “. . . committees have been 
hastily set up, after the decision to hold a convention has been made, to compile 


volumes of data which offered little for the use either of the public or the dele- 
gates.” O’RouRKE AND CAMPBELL, CONSTITUTION MAKING IN A DEMOCRACY 
274 (1943). 

§ Wis. Const. Art. XII, § 1. 

6 Wis. Const. Art. XII, § 2, providing for the constitutional convention, con- 
tains no such restriction; and this restriction on legislative submission of amend- 
ments to the people can hardly be imputed to submission of amendments by a 
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revision covers a multitude of subjects then it is preferable to call a 
constitutional convention so that at least major parts of the revision 
may be submitted to the people in single questions. 

The provision for a convention is short and leaves a number of 
questions unanswered.’ By its terms a majority of the houses of the 
legislature must initiate the procedure for calling a convention by 
submitting to the voters the question of whether a convention shall 
be called. Upon a favorable vote the legislature is directed to provide 
for calling a convention. It does not specify how the convention 
should be organized, the method of selection of delegates, nor the 
manner in which the work of this convention should be adopted, 
whether by submission to the people or by action of the convention. 

There being no constitutional provision on the point, the legisla- 
ture probably has unlimited discretion in determining the number of 
delegates that should attend the convention. The legislature can 
also determine how such delegates shall be selected with the one 
limitation that such delegates ‘‘. . . must come from the people .. . , 
and no other group has the power to select the delegates to such 
convention.’’*® Furthermore, it would seem that the legislature could 
set down other operating procedures for the elected convention, such 
as how the work of the convention shall be submitted to the people. 
If such procedures were set down in the legislative resolution sub- 
mitting the question of a convention to the people, upon a favorable 
vote the people “‘. . . are presumed to ratify the terms of the legisla- 
tive call, which thereby becomes the basis of authority delegated to 
the convention.’’® It is true that there is very little law on the extent 
to which the elected conventions would be bound by the terms of an 
enabling act because this was early a field of judicial self-limitation’® 
and because, as a practical matter, the convention usually follows the 
terms of the legislative enabling act." There are divergent views on 
the subject. The narrow view regards the convention as a body with 





constitutional convention to the people since such a restriction would be con- 
trary from a historical point of view to the very nature of constitutional con- 
ventions. 

7 Wis. Const. Art. XII, § 2. 

816 C.J.S. 35. 

911 Am. Jur. 631. 

10 “There are relatively few court decisions to help, partly because in the 
nature of the situation lawsuits will not often arise over the mechanics of con- 
stitution-making, and partly because the courts have cautiously refused to decide 
the more far-reaching issues in this field, labelling rather than illuminating their 
caution by calling the questions ‘political’ and not justiciable. The area is notable 
as one of the few fields of early and continuing self-restraint in the exercise of 
judicial review.” 1 Hurst, A History or THE Principat AGENCIES OF Law IN 
THE UNITED States 39 (1948). 


" Td, at 47. 
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power only to propose amendments for submission to the people and 
with no power to frame proposed amendments outside of the terms 
of the legislative enabling act.'* This view reduces the power of the 
convention below that of the legislature. The liberal view considers 
the convention as a legislative body of the highest order with the 
power not only to frame but also to enact and promulgate a constitu- 
tion without any submission to the people, provisions in the legisla- 
tive enabling act to the contrary notwithstanding." Constitutions 
have in some cases thus been adopted, the Virginia Constitution of 
1902 being an example; and in no case has such action of a conven- 
tion been judicially declared illegal.* As a practical matter, the 
questions here presented would probably never arise in Wisconsin 
since it is hard to conceive of a constitutional convention in Wiscon- 
sin which would fail to submit its work to the people for ratification 
or which would not follow the terms of a general legislative enabling 
act. 

In the Wisconsin Constitutional Conventions of 1846 and 1848, the 
delegates to be elected by the people were chosen by counties, the 
number of delegates from each county being apportioned on the 
basis of population. The number of delegates to the 1846 convention 
was 124.4% There were many objections at the time on the ground 
that there were too many delegates and that it was like a political 
rally. In the 1848 convention only sixty-nine delegates were elected. 
Other questions in the matter of electing delegates also arise. Should 
the election of delegates to the convention be nonpartisan? States 
usually do proceed on a nonpartisan basis in this matter because of 
the nonpartisan aims of such a convention, although “Nonpartisan 
often proves strictly partisan.’’* Should there be any delegates-at- 
large? New York, in its 1938 Constitutional Convention, had fifteen 
delegates elected from the state at large. Should the convention pro- 
ceedings be held in secret as were the proceedings of the Federal 
Constitutional Convention? These are matters of policy which the 
legislature should consider in deciding what terms shall be in its 


enabling act. 





12216 C.J.8. 35. 

13 16 C.J.S. 36. 

“4 [bid. 

16 For a discussion of the 1846 Wisconsin constitutional convention in all of 
= — see Brown, The Making of the Wisconsin Constitution, 1949 Wis. L. 

EV 


16 George, Amendment and Revision of State Constitutions 8, GovERNOR’S 
CoMMITTEE ON PREPARATORY RESEARCH FOR THE NEW JERSEY Some 


ConvVENTION (1947). 
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How and when the product of such a convention shall be sub- 
mitted to the people is a problem that also arises. It has been pre- 
viously noted that the convention is not restricted, as is the legisla- 
ture, with respect to the submission of constitutional amendments to 
the people, by the requirement that amendments must be submitted 
in such manner that the people can vote on each amendment sepa- 
rately. The convention can submit the general revision of the Con- 
stitution to the people in one question for approval or rejection as a 
whole and can also submit any highly controversial amendments for 
separate approval or rejection, thus eliminating the possibility that 
an entire body of needed general revisions be knocked out merely 
because of popular disapproval of one controversial amendment. As 
to whether submission should be at a general or special election, one 
author has commented: 


While the special election seeks to isolate the constitutional 
change as an issue, it seldom results that the number of voters 
who turn out is comparable to those who express themselves on 
a constitutional proposal submitted in a general election.!” 


The time and manner of submission to the people may be provided 
for by the legislative enabling act; however, whether the convention 
will be bound by this determination depends upon whether (if the 
convention should be so recalcitrant as to depart from the enabling 
act) the Wisconsin Supreme Court would adopt the narrow or the 
liberal view as discussed above in respect to powers of a constitu- 
tional convention and the binding effect of an enabling act. There is 
a split of authority even among those who hold to the narrow view 
on the question of whether an enabling act binds the convention with 
respect to the time and manner of submission to the electorate.'* 
Criticism has been leveled at the constitutional convention on the 
ground that it comes together as a heterogeneous group without any 
informed basis of opinion and with no program, the result being that 
there is a confused, unorganized, and inefficient rush to set up com- 
missions for the gathering of factual material on the various subjects 
and to develop a program.'* Even the voter in deciding whether there 
should be a convention at all has no information before him on which 
to base his opinion. Therefore, as has been suggested above, it seems 
desirable even when there is to be a convention to provide for a 
constitutional revision commission to be set up at least two years 
before the submission to the people of the question of calling a con- 
17 Td. at 9. 


18 16 C.J.S. 35. 
19 See note 4 supra. 
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vention. Such a committee, set up by the legislature, “. . . should 
combine a technically competent analysis of existing constitutional 
provisions and proposals for change, as well as their relations to each 
other. It should, also, elaborate techniques for informing the public.’’?° 
These same authors, in speaking of the 1938 New York Constitu- 
tional Convention, go on to say: 


. . . such a committee would help avoid the 1938 experience in 
New York State, where people had no informed basis for decid- 
ing upon either the necessity or the agenda of a convention; .. . 
The work of this kind of committee should afford the voters an 
independent basis for passing upon the issue and agenda of a 
convention, with a greater sense of existing problems and those 
which would confront any convention.” 


A proposal for a citizens’ committee to study the need for revision 
fared ill in the 1949 legislature. Bill 222A would have created a com- 
mittee of nine, to be appointed by the governor, and to include repre- 
sentatives of labor, business, agriculture and the general public. The 
bill was indefinitely postponed by a vote of sixty-eight to twenty- 
four. A proposal for a referendum in 1950 on the calling of a consti- 
tutional convention fared even worse. Joint Resolution 6A was re- 
jected by the assembly by a vote of ninety to five. 

In the 1949 session of the Wisconsin Legislature, there were twenty- 
two constitutional amendments introduced for first consideration,” 
and two amendments introduced for second consideration.” In the 
1947 session twenty-one amendments were introduced for first con- 
sideration™ and one for second consideration ;* and in the 1945 ses- 
sion these numbers were respectively thirteen” and six.?” The 1949 





ao —_— AND CAMPBELL, CONSTITUTION MAKING IN A Democracy 274 
943). 

21 Thid. 

2 Joint Resolutions introduced for first consideration in the Senate: Nos. 4, 
10, 11, 19, 23, 25, 34, and 40. Joint Resolutions introduced for first consideration 
in the Assembly: Nos. 5, 7, 17, 25, 26, 29, 34, 37, 45, 48, 54, 61, 64, and 76. For 
the legislative action taken on these Joint Resolutions see the summary at the 
end of this article. 

23 Jt. Res. 5S; and Jt. Res. 6S. For the legislative action taken on these Joint 
Resolutions see the summary at the end of this article. 

* Joint Resolutions introduced for first consideration in the Senate: Nos. 11, 
12, 43, 52, 66, 71, 75, and 76. Joint Resolutions introduced for first consideration 
in the Assembly: Nos. 5, 15, 16, 18, 26, 29, 30, 37, 71, 73, 82, 89, and 97. 

% Jt. Res. 15S. 

26 Joint Resolutions introduced for first consideration in the Senate: Nos. 8, 
30, 31, 48, 55, 67, and 74. Joint Resolutions introduced for first consideration in 
the Assembly: Nos. 9, 23, 24, 30, 56, and 59. It should be noted that Jt. Res. 85, 
Jt. Res. 9A, and Jt. Res. 24A are all the same constitutional amendment. 
=. ae 6S; Jt. Res. 7S; Jt. Res. 19S; Jt. Res. 248; Jt. Res. 10A; and Jt. 

S. ; 
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session has submitted two amendments to the electorate,”* the 1947 
session submitted one;?® and the 1945 session submitted five.*® This 
is some indication of the popular feeling in respect to the need for 
some constitutional change, and the number of piecemeal amend- 
ments being persistently brought to the attention of the legislature 
suggests a need to set the machinery of constitutional revision into 
effect. Full consideration of the merits of these proposals requires 
more time and attention than can be given by a legislature absorbed 
with the details of ordinary legislation. At the 1949 session one or 
both houses considered 1,432 bills, and 643 laws were enacted. 


In determining what subjects might be considered by a constitu- 
tional convention, should one be called, it is well to consider the 
proper function of a constitution in a democratic government. The 
basic purpose of a constitution is to outline the structure of the 
government. It also guarantees certain individual rights and free- 
doms. Beyond this point constitutional restrictions should be limited 
to those considered absolutely necessary for the public benefit. 


When details are crowded into a state constitution, they 
shackle the hands of the public authorities. The more volumi- 
nous a constitution, the more quickly it looses touch with the 
social and economic needs of a rapidly growing community. The 
more precise and elaborate its provisions, the greater are the 
obstacles to the reform of abuses. Litigation thrives on constitu- 
tional verbosity.** 


Keeping these fundamental concepts in mind, there are many prob- 
lems which a constitutional convention or constitutional revision 
commission in Wisconsin could study and work with. 





28 Jt. Res. 5S; this amendment to Art. VIII, § 10, to allow the state to give aid 
for veterans’ housing was ratified by the voters in April, 1949. Jt. Res. 6S; this 
amendment to Art. II, § 2, to allow taxation of federal lands by the state was 
rejected by the voters in April, 1949. 


29 Jt. Res. 15S; this amendment to Art. XI, § 2, to allow eminent domain pro- 
ceedings by municipal corporations without having the necessity of such taking 
being first established by a jury was rejected by the voters in November, 1948. 


30 Jt. Res. 6S; this amendment to Art. VII, § 15, to abolish the office of justice 
of the peace in cities of the first class was ratified by the voters in April, 1945. 
Jt. Res. 7S; this amendment to Art. VIII, § 10, to allow the state to engage in 
the development of a state aeronautical program was ratified by the voters in 
April, 1945. Jt. Res. 10A; this amendment to Art. VI, § 4, relating to removal 
of limitations as to terms of sheriffs, was rejected by the voters in April, 1946. 
Jt. Res. 24S; this anmendment to Art. VI, § 2, and Art. IV (creating § 33 of Art. 
IV), to authorize the legislature to provide by legislation for the auditing of state 
accounts was ratified by the voters in November, 1946. Jt. Res. 19S; this amend- 
ment to enable the legislature to provide for the transportation of children to 
any parochial or private school was rejected by the voters in November, 1946. 


31 Munroe, An Ideal State Constitution, 181 ANNALS 4, (Am. Acad. of Pol. and 
Soc. Sci.) (September, 1935). 
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REAPPORTIONMENT 


Reapportionment has been a knotty problem for Wisconsin as 
well as for other states. The Wisconsin Constitution directs the legis- 
lature to apportion and district anew after each federal census.” This 
provision, although mandatory in form, is not effective to compel 
legislative action on this matter since the Wisconsin Supreme Court 
has held, in accordance with most courts, that it has no power as a 
court to compel the legislature to act.* 

In Wisconsin there has been no reapportionment since 1931 in 
spite of the intervening (1940) federal census. A number of reappor- 
tionment bills have been introduced, there having been two* in the 
1949 session of the legislature. One was passed by the senate, but the 
assembly did not concur. The other was in the hands of the judiciary 
committee of the assembly for three months and was then indefinitely 
postponed by a vote of thirty-eight to twenty-three. Six resolutions 
were offered seeking to amend the Constitution with respect to reap- 
portionment.* One of these was agreed to by both houses® after an 
essential provision was removed from it by amendment. A bill which 
would have caused legislators to forfeit their salaries because of 
failure to reapportion*®” was indefinitely postponed by a vote of 
fifty-seven to twenty-eight. A joint resolution® relating to a citizens’ 
committee to study reapportionment was rejected in the assembly, 
where it originated, by a vote of fifty-nine to twenty-eight. A joint 
resolution®* requesting the legislative council to make a study of the 
subject died with sine die adjournment. 

The problem thus seems to be diffusion of responsibility within the 
legislature, with the public being unable to put the blame on any one 
legislator for the lack of proper reapportionment. At least one news- 
paper within the state has inferred that the legislature has acted this 
way because of the fear of individual legislators that a general reap- 





3 Wis. Const. Art. IV, § 3. 


33 State ez rel. Martin v. Zimmerman, 249 Wis..101, 23 N.W. 2d 610 (1946). 
For a more detailed discussion of the a of reapportionment in all of its 
aspects, see Comment, 1949 Wis. L. Rev. 761 


* Bill 368S; and Bill 574A. 


* Joint Resolutions introduced in the Assembly: Nos. 5, 7, 17, 25, and 29. 
Joint Resolutions introduced in the Senate: No. 40. For the | legislative action 
taken on these Joint Resolutions see the summary at the end of this article. 


* Jt. Res. 25A. 
#7 Bill 117A. 

38 Jt. Res. 53A. 
3° Jt. Res. 114A. 
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portionment would leave some of them without a job.*° It is also 
perfectly clear that no compelling demand for reapportionment will 
come from districts enjoying overrepresentation. 

Because of this inertia and other reasons, the legislature is not the 
proper body to handle this matter. The legislature is intended to be 
the body which determines policy, within constitutional limits. Re- 
apportionment after each federal census “according to the number of 
inhabitants’ is a constitutionally predetermined policy, there being 
no policy-making function left in respect to this matter for the legis- 
lature to exercise. 

In order to settle this problem, the responsibility for reapportion- 
ment in accordance with the constitutional mandate should be 
centered in an administrative body; this body would be subject to 
mandamus by the courts to compel action, and its work, once done, 
would be subject to court review to assure compliance with the con- 
stitutional requirements of representation ‘‘according to the number 
of inhabitants.’’*? The National Municipal League in its Model State 
Constitution suggests a provision in the Constitution that: “After each 
decennial census, the secretary of the legislature shall reallot the 
number of members assigned to each district, in accordance with the 
changes in the population of the several districts.’ Under this sys- 
tem of automatic reapportionment, the legislature itself ‘‘. . . would 
determine the number of districts and the boundaries of each, but 
in the absence of any changes therein the reallotment of the number 
of members to each district would be made by the secretary of the 
legislature.’ Of course this system would work only where it is con- 
templated that more than one representative be elected from each 
district. In the Model there are to be not less than three nor more 
than seven from each district. 

The one forward step taken by the 1949 legislature in the matter 
of reapportionment was the adoption of the so-called Burmaster 
resolution for amending the Constitution.” It leaves to the legislature 
the duty to reapportion after each census, but provides that if the 





40 An editorial in the Capital Times, April 28, 1949, in commenting on the 
failure of the legislature to take action on reapportionment stated: “A majority 
of the legislators, who represent a minority of the population, cannot be expected 
to take action that will mean that some of their jobs will be abolished.” 

41 Wis. Const. Art. IV, § 3. 

42 Thid. 

43 NATIONAL MunicIPpAL LEAGUE, COMMITTEE ON STATE GOVERNMENT, MODEL 
State Constitution, WirH Expianatory ArrIcuLes 6 (§ 303) (1941). 

Ps Guild, The Legislature, NationaL Municrpat LEAGuE, op. cit. supra note 

, at 30. 

4 Jt. Res. 25A. 
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legislature fails to perform its duty at its first session after the census, 
a final and binding reapportionment shall be made by a commission. 
The commission would consist of the chief justice, the governor, the 
attorney general, the president pro tempore of the senate and the 
speaker of the assembly. 

The Burmaster resolution would at least protect the state from the 
legislature’s complete failure to perform its duty, of which the last 
five legislatures have been guilty. In its original form, it would have 
solved another important problem. It is not possible to create districts 
of equal population unless a part of one county can be in the same 
district with part or all of another county. The Supreme Court de- 
cided in an early case“ that the present provision does not permit 
districts of this type. The original Burmaster resolution required 
only that precincts be kept intact, but before adoption by the senate, 
was amended so that the present sanctity of county lines must be 
preserved. Counties can be included within a district only as integral 
units. A county may be split into two or more districts lying wholly 
within it, and a district may comprise two or more whole counties but 
may not contain a part of one county and part or all of another. 


UNICAMERAL LEGISLATURE 


The unicameral legislature has come in for much discussion in the 
past few decades. Nebraska adopted the one-house legislature in 
1934, and has been using it ever since that date. Some of the advan- 
tages claimed for the unicameral legislature are: (1) it concentrates 
legislative responsibility in one house, focusing the public attention 
thereon, and minimizes “passing the buck’”’ which occurs in a two- 
house legislature; (2) it results in lower cost to the state and would 
be more efficient; (3) there is no real reason for two houses when 
both houses are selected on the same basis, as in Wisconsin, the only 
difference being that one is larger than the other; (4) under the uni- 
cameral plan certain safeguards, such as procedural restrictions, 
public hearing requirements, and a legislative council, could be 
written into the Constitution to assure that bills will be adequately 
considered and will not be rushed through; (5) under the bicameral 
system when one considers the power of committees to block legis- 
lation there are too many hurdles for a bill to pass. 

The arguments against the unicameral system reflect a conserva- 
tive faith in the theory of checks and balances. They are (1) the bi- 
cameral system results in blocking many harmful measures even 





a on ex rel. Attorney General v. Cunningham, 81 Wis. 440, 51 N.W. 724 
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though it also results in blocking some good ones; (2) blocking of bad 
measures is more important than immediate passage of good ones, for 
good ones will eventually be forced through by public opinion; pas- 
sage in two houses gives the public (and lobbyists, pressure groups, 
etc.) time to mobilize its defenses; (3) the form of bills is improved 
by going through committees in each of two houses; (4) the special 
safeguards, proposed in connection with the unicameral plan, could 
“. . readily be adapted to a bicameral body’’;‘” (5) a single house 
legislature would increase the power of any party machine that 
gained control of it; (6) the experience of Nebraska is too recent to 
be conclusive. 

The Model State Constitution proposes the unicameral system but 
comments in an accompanying explanatory article that “‘. . . it is not 
certain that the unicameral system would be suitable in all states, 
regardless of size, population, wealth, et cetera . . . most of the other 
provisions in the Model State Constitution could be applied to a bi- 
cameral body.’’** 

In Wisconsin both the senators and the assemblymen are chosen 
on the same basis, namely “according to the number of inhabitants,’’*® 
and there is therefore no representation of areas in either of the Wis- 
consin legislative houses; so that the theory held by some that a 
bicameral legislature is desirable in order that one house may be 
composed of representatives of areas does not apply to Wisconsin. 

The theory that one rule of apportionment should apply in one 
house and a different one in the other found expression in a joint. 
resolution offered by Mr. Romell, an assemblyman representing a 
rural district.6° One of its provisions would have required that no 
senate district contain less than one county nor more than three 
counties. (The representation of Milwaukee county’s 766,000 people 
would be reduced from seven senators to one. The 88,000 people 
in the six counties of the 12th district, now represented by one senator, 
would be guaranteed at least two.) This resolution was rejected in the 
assembly by a vote of fifty-six to twenty-six. 

It is interesting to note in connection with this problem that 


Most of the large cities of the country except Chicago and 
Cleveland have had bicameral legislatures at one time or an- 
other, but today a bicamerai city legislature is a curiosity. Only 
fourteen cities with more than 10,000 population, none of them 


‘7 Problems Relating to Legislative Organization and Powers, 7 New YorK STATE 
CoNSTITUTIONAL CONVENTION COMMITTEE 140 (1938). 


48 Guild, supra note 44, at 30. 
49 Wis. Const. Art. IV, § 3. 
50 Jt. Res. 29A. 
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among the twenty-five largest, still have two houses, and in some 
of these there is a definite movement to abolish the second 
house.*! 

LEGISLATIVE CoUNCIL 


The legislative council was established in Wisconsin in 1947 by 
the legislature. The only question is whether it should be given 
constitutional status. 

The chief advantage to be expected from raising the council to 
constitutional status is security against legislative abolition. How- 
ever, the function of the legislative council 

. . . depends altogether upon the capacity to secure the confi- 

dence of the legislature. If the council secures that confidence, 

it will stand in little jeopardy of abolition, even if its basis be 
purely statutory. If the council has not that confidence, a con- 
stitutional basis will not preserve it as a vital factor in govern- 
ment but may only assure the continued existence of a useless 
agency. 
Furthermore, a legislature that did not like such a council, could 
effectively cut off its operation, regardless of whether it was on a con- 
stitutional basis, by drastically limiting appropriations. 

In Wisconsin, there is no indication that the legislature is not 
going to continue the legislative council in effect long enough for it 
to prove its worth. Therefore, it would hardly seem necessary to 
elevate it to constitutional status. 


JUDICIARY 


The judiciary in Wisconsin presents several problems. Should 
judges be appointed or elected? How can overburdening of certain 
courts be relieved and jurisdictional complications be minimized? 
Should judges of courts of record be required to be lawyers? 

Wisconsin now has a system of election of judges,“ although 
vacancies are filled by appointment by the governor. The governor 
has absolute power in this field. He need not turn to the senate or 
any other body for advice or consent. As a practical matter the great 
majority of Wisconsin judges have come into office by appointment 
in the first instance. 





5t'7 New York Strate ConstTITUTIONAL CONVENTION COMMITTEE op. cit. supra 
note 47, at 125. 

82 Wis. Stat. § 13.35 (1947). 

53 Miller, The Legislature: The Legislative Council 8, THE GovERNOR’s Com- 
MITTEE ON PREPARATORY RESEARCH FOR THE NEW JERSEY CONSTITUTIONAL 
ConvVENTION (1947). 

5 Wis. Const. Art. VII, §§ 4, 7, and 14. 
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Dissatisfaction with the present system has been frequently voiced. 
A joint resolution to amend the Constitution to provide for the so- 
called Missouri Plan® was introduced in 1949 at the request of the 
Milwaukee Bar Association. The plan would apply only to supreme 
court justices and Milwaukee county judges, except that the voters 
of another circuit might elect to have the plan applied to all judges 
in that circuit. The present elective system would be retained else- 
where. 

Whenever a vacancy subject to the plan occurs, a judicial com- 
mission would nominate three candidates, and the governor would be 
required to appoint one of the three. At the first election after the 
judge so appointed had been in office for a full year, the ballot would 
contain the question whether he should be retained. If the majority 
voted favorably, he would remain in office for a full term, at the end 
of which the process would be repeated. If the majority voted un- 
favorably, a vacancy would occur which would be filled in the same 
manner. 

The judicial commission for the state would be composed of (1) 
five nonlawyer members residing in different congressional districts 
appointed by the governor, subject to senate confirmation, for stag- 
gered six-year terms and (2) four lawyer members chosen by the 
lawyers of the state for staggered six-year terms. No judicial com- 
mission member could be nominated for a judgeship. 

One of the criticisms leveled at the elective system for judges is 
that “. . . the electorate in large metropolitan areas is particularly 
unsuited to pass on the merits of judicial officers . . .”’* In large cities, 
the voters may be asked to vote on a large number of judicial officers 
at one time (there were eight contests in Milwaukee county in April, 
1949). In metropolitan areas, the voter may find it difficult to learn 
the qualifications of so many candidates and make an intelligent se- 
lection. On the other hand, where the voter is not faced with a great 
number of selections, 

. . . the elective system has generally justified confidence in the 

ability of the people to govern themselves not only with regard 

to most matters of public concern, but also in the selection of the 
judges who shall administer justice in the courts of general juris- 
diction.*” 

On a statewide basis only a small minority of the voters express 
any choice between judicial candidates. Bearing in mind the fact that 

% Jt. Res. 348. 

5 Problems Relating to Judicial Administration and Organization, 9 New York 


State ConsTITUTIONAL CONVENTION CoMMITTEE 1002 (1938). 
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in 1940 a total of 1,374,000 voted for governor and in 1948, 1,266,000 
did so, the total vote for justice of the supreme court has been shock- 
ingly small during this same period. 


Year Total Vote Year Total Vote 
1941 529,000 1946 306,000 
1944 514,000 1947 627,000 
1945 381,000 


In 1949, twelve candidates brought out a total of 634,000 voters in 
April. In the runoff in May, only 181,000 voters participated. 

The Model State Constitution contains a compromise provision for 
the selection of judges by making the office of chief justice an elective 
position while making all other judgeships appointive, such appoint- 
ments to be made by the chief justice from a list of three, presented 
to him by the judicial council.** The accompanying explanatory ar- 
ticle, after commenting on the possible dangers both of local election 
and of executive appointment, comments: 

The proposed method of judicial selection is designed to make 

the judges responsible to the chief justice, instead of to local 

political leaders or an executive officer.®® 


This proposal makes the chief officer of the judicial system directly 
responsible to the people and maintains the balance of power between 
the judiciary and the executive and yet gets rid of the alleged vices 
of the local elective system. Similarly to the “Missouri Plan,’’ dis- 
cussed above, this proposal provides for an automatic recall election 
after each appointive judge has served his term, a new judge to be 
appointed by the chief justice if the voters vote not to retain the 
judge being considered. 

In respect to the “Missouri Plan,’’ outlined above, whereunder the 
local bar has control over the selection of four of the nine-member 
judicial commission, it is felt by some that to allow the bar a major 
part in the selection of judges is objectionable since it is 


. . . undesirable for judges to be placed as much under the in- 
fluence of the bar as they must be when lawyers are to have a 
special influence in their selection and continuing in office. 


58 NATIONAL MunIcIPAL LEAGUE, op. cit. supra note 43, at 12-13 § 602. 

59 Mott, Nationa, Municipau LEAGUE, op. cit. supra note 43, at 40. 

6° Problems Relating to Judicial Administration and Organization, 9 New York 
State ConsTITUTIONAL CONVENTION CoMMITTEE 995 (1938). It should be noted 
ay in about three-fourths of the states, ag of the highest court are elected 
by the people; in the other states they are . designated by nomination of the 

overnor and confirmation of the Senate . : by the Gevenear and council ... 
by the a. body .. .; and by the legislative body on nomination of the 
Governor. . . .” Id. at 984. 
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The same amendment proposed by the Milwaukee Bar Association 
would have provided for compulsory retirement at age seventy, or 
at some age from sixty to sixty-nine fixed by the legislature, with 
all judges subject to the plan. 

An alternative to the “Missouri Plan’’ of selection of judges is the 
so-called California Plan whereby the governor may appoint, but 
appointment is subject to the veto of a commission. 

The unified judiciary, namely a single state court system with 
plenary jurisdiction instead of a great number of constitutional and 
statutory courts with separate and distinct jurisdictions, has come 
in for a substantial amount of discussion during the twentieth cen- 
tury. England has operated under such.a plan since the Judicature 
Act of 1875, and “‘. . . the results have been salutary in the extreme.’’®! 

Wisconsin is a good illustration of some of the difficulties that 
arise when a nonunified system of courts is allowed to grow by patch- 
work. There are twenty circuits in Wisconsin. Leaving out the second 
circuit, Milwaukee county, where nine branches of the circuit court 
and a number of special courts serve 767,000 people, and the ninth 
circuit, Dane and Sauk counties, where two branches of the circuit 
court and several special courts serve 174,000 people (and carry the 
entire load resulting from the location of the capital in Dane county), 
the judicial circuits vary in size from the seventeenth, with 69,000 
people to the first, with 171,000. Milwaukee county has a “civil’”’ 
court with six branches, a “district’’ court with two branches, a 
“children’s” court and a “municipal”? court. Dane county has a 
“superior” court and a “small claims” court. Douglas county has a 
“superior” court. In addition to the “municipal’’ court of Milwaukee 
county, there are twenty-seven “municipal” courts in other counties 
of which twelve are courts of record. Every county has a county 
court with probate jurisdiction. Forty of them have special civil and 
criminal jurisdiction. Four have special jurisdiction in civil matters 
only and one has special jurisdiction in criminal matters only. There 
is no uniformity in the jurisdiction of these special courts. 

The problem has been brought to public attention on several oc- 
casions over the past thirty-four years, but has not yet been solved. 

Under Section 25.08, Wisconsin Statutes (1947), the chairman of 





6! Cushman, Our Antiquated Judicial System, 181 ANNALS 93 (Am. Acad. of 
Pol. and Soc. Sci.) (September, 1935). 

® Kopp, Inferior Courts of Record in Wisconsin and Their Jurisdiction, 20 
Reports or StaTE Bar AssocraTION OF WISCONSIN 10. Karlen and Martinson, 
Statutory Courts of Wisconsin, 1949 Wis. L. Rev. 207. Karlen, Constitutional and 
Statutory Courts, 1949 Wis. L. Rev. 706. Report or Joint CoMMITTEE OF THE 
LEGISLATURE OF WISCONSIN ON THE ORGANIZATION AND SYSTEM OF THE COURTS 
In Wisconsin (1915). 
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the board of circuit judges is given the duty to “. . . request judges 
whose calendars are not congested to assist those judges whose 
calendars are congested.’’ This, of course, applies only to the circuit 
courts and somewhat alleviates the situation there. For county courts 
there is no such provision, although county judges are given the 
power to act as county judge in any other county upon the request 
of the county judge there. These provisions, though of some help, 
are only a partial step toward a real equalization of work among all 
state courts as is worked out under a unified judiciary system. 
Under this system there would be an administrative head, compara- 
ble to the Lord Chancellor under the English unified court system, 
who 
. would have the power to “mobilize’’ judges, shifting them 
from one part of the state to another to meet the needs of con- 
gested dockets. He would keep constantly in touch with the dif- 
ferent courts and judges in the entire system through a procedure 
of reports and conferences, so that every member of the system 
would be made to feel that he owed a responsibility to the state 
for the effective administration of the duties of his office. 


The judicial officer designated as this administrative head in the 
Model State Constitution is the chief justice,“ and such could be the 
case in Wisconsin. 

Under a unified judicial system, the present practice in Wisconsin 
of allowing the judiciary to regulate the rules of pleading, practice, 
and procedure® should be retained since it is part of the control that 
the judiciary needs in order to maintain an effective and efficient 
court system. The Model State Constitution vests such powers in a 
“Judicial Council’’ which is headed by the chief justice.® 

The following basic constitutional provision for a unified court 
system has been suggested by one writer: 

The judicial power of this Commonwealth shall be vested in a 

unified court consisting of a supreme court and such other divi- 

sions as the General Assembly may from time to time establish.* 
The organization of the system would be left to the legislature. The 
county courts, many of which have a specially defined statutory juris- 





6s Cushman, supra note 61, at 93. 

 NaTIONAL MunicipaL LEAGUE, op. cit. supra note 43, at 13 § 605. 

% Wis. Star. § 251.18 (1947). 

% NaTIONAL MunicipaAL LEAGUE, op. cit. supra note 43, at 13-14 (§§ 603, 607). 
Under Wis. Star. § 251.18 (1947), Wisconsin now has provided for a quasi judicial 
council which has the duty of advising the Supreme Court as to needed rules in 
respect to pleading, practice, and procedure. 

87 Callender, The Shackled Judiciary, 181 ANNALS 109-113 (Am. Acad. of Pol. 
and Soc. Sci.) (September, 1935). 
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diction not exactly like any other county court in Wisconsin and 
often concurrent over certain subject matters with the state circuit 
courts, could well be deprived of their constitutional status and be 
absorbed within the unified court system. Probate jurisdiction, now 
the specialty of most county courts, could be exercised as a part or 
branch of the unified state system. Other special courts should also 
be deprived of their separate constitutional status if this goal is to 
be achieved. 
Under this proposal, the judges would not all exercise exactly the 
same function but the court would 
. . . be divided into branches for the efficient handling of busi- 
ness. There would thus be an appellate branch, a branch exercis- 
ing the major original jurisdiction of the state, and a branch for 
the handling of local judicial business of various kinds. . . . Judges 
might well be assigned to specialized work, such as the handling 
of probate cases, criminal cases, and the like, but tt would be the 
judge who would be specialized in his function, and not the court. 
Any judge would have full power to handle any case which might 
be brought before him. . . . (Italics ours.) 


The Model State Constitution provides for a single unified “General 
Court of Justice’? under the administrative control of the chief 


justice and the judicial council; such court having “. . . as many 
branches in various areas of the state as may be necessary to handle 
the judicial business conveniently and expeditiously, . . .”’® 


In connection with the courts comes the question of whether the 
justice courts and the justice of the peace should be retained, the 
justice of the peace being a constitutional officer. This office has 
already been abolished in cities of the first class in Wisconsin.”° 
Criticism has been leveled at justice courts on the ground that they 

. operate with diverse standards, varying procedures, and 
without any effective supervision from responsible public 
agencies.” 

The Model State Constitution abolishes the office of justice of the 
peace, transferring the justices to the position of magistrate in the 
General Court of Justice. In the accompanying explanatory article 
is the following comment: 


_ The magistrates are administratively responsible to the pre- 
siding justice of the district in which they are located. They 





68 Cushman, supra note 61, at 93. 

°° Mott, supra note 59, at 41. 

70 Wis. Const. Art. VII, § 15 (as amended April, 1945, to abolish the office of 
justice of the peace in cities of the first class). 

1 Mott, supra note 59, at 42. 
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are to be appointed by him. Thus the advantages of local jus- 
tice, locally administered, would be retained, but with the su- 
perior efficiency of central administrative supervision.” 


Whether the office of justice of the peace should be abolished alto- 
gether in Wisconsin would, of course, depend upon a thorough inves- 
tigation of the practical advantages and disadvantages of the justice 
court system as it now operates within the state. However, it would 
be wise to free the hands of the legislature by removing this office 
from constitutional status. 

At the 1949 session the senate judiciary committee introduced a 
joint resolution” to amend the constitution so as to permit each 
county board to abolish or create the office of justice of the peace. 
This joint resolution was rejected by the senate. 

Another question is whether the judges of all courts of record 
should be required to be lawyers. The New York State Constitution 
contains such a requirement.” And this would seem a desirable re- 
quirement. 

Joint Resolution 23S, of the 1949 session, proposed to amend Sec- 
tion 10, Article VII, so as to require five years’ continuous law prac- 
tice in Wisconsin as an eligibility requirement for the office of judge. 
It was rejected by the senate. This proposal would also have provided 
that when a candidate has been elected supreme court justice to fill 
a vacancy, he will be elected for a full ten-year term regardless of 
when the term of his predecessor would have expired. This would 
seem a sensible change. To illustrate the way in which the present 
system operates: Justice Martin was appointed in 1948 to a position, 
the term for which expires in January, 1952. Since no other position 
in the supreme court will be subject to election in April, 1950, an 
election will be held at that time, but only for the unexpired term. 
The election for a full ten-year term will occur in April, 1951. On the 
other hand, Justice Brown was appointed in 1949 to a position, the 
term of which will expire in January, 1954. Since it happens that 
other positions on the court will be subject to election in every year 
until 1953, there will never be an election for the unexpired term, 
and the regular election for the full ten-year term will be held in 
April, 1953. The rule that no more than one election for supreme 
court justice shall be held at one time is probably a good one, and in 
the event of a vacancy an election should be held in the first “open”’ 





72 Ibid. 
73 Jt. Res. 258. 
™N. Y. State Const. Art. VI, § 19. 
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year, but there seems to be no good reason why this election should 
not be for a full ten-year term. 


EXECUTIVE BRANCH 


The executive branch of government on the state level has had a 
history of gradual growth of power and prestige. Originally most 
states in the union, remembering the bad experiences under the all- 
too-powerful English colonial governors before the American revolu- 
tion, gave their chief executive little authority of any kind, the legis- 
latures being left with all the problems of government. As state 
governments have become more and more complex, the chief execu- 
tives are wielding more influence by reason of the various appointive 
and other powers being vested in them by the legislatures. It is 
claimed by some that the constitution should grant the governor 
enough powers to make him an efficient expediter of state operations 
and to allow him to take an authoritative lead in long range state 
planning. 

It has recently been pointed out that Wisconsin has a “weak 
executive’’ form of government.” Mr. Hill, writing for the Milwaukee 
Sentinel, has demonstrated the lack of accountability of administra- 
tive boards and commissions to the governor, and that his power is 
virtually limited to appointing members of boards and commissions 
as their staggered terms expire. He observed that the administrative 
agencies fall into three general classifications in respect to their type 
of organization, but that the type of organization chosen is not in 
every case consistent with sound principles. Six departments are 
headed by single commissioners. Others have boards with three full- 
time members. A third group is supervised by a board of five to 
nine unpaid members and administered by a director who serves at 
the pleasure of the board. 

The term of office of the governor and certain other elected state 
officers in Wisconsin is two years. This short a term has been criti- 
cized on the ground that 

. . it takes the Governor the first year of his term to become 


familiar with his work and in the second year he must start his 
campaign for re-election.”® 


And as a result the governor 





% Perry C. Hill, Milwaukee Sentinel, October 24, 1949. 


% Problems Relating to Executive Administration and Powers, 8 NEw YORK 
State ConsTITUTIONAL CONVENTION COMMITTEE 40 (1938). 
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. .. is handicapped because he must concentrate on politics . . . 
to the detriment of his program.”? 


To remedy this situation, the four-year term has been suggested and 
in fact is now used in about one-half of the states in the United 
States. The advantage gained by this is that the governor has time 
to formulate a program and take steps toward its accomplishment. 
The main criticism of the four-year term for the governor is that 
such an important state officer with so many powers should be made 
frequently accountable to the people. It may be, however, that the 
ends desired by the people will be more thoroughly effectuated by 
allowing the governor enough time to get his program into operation 
so that the voters can judge his merits on the basis of such a program. 
Another possible restriction that might be considered in connection 
with a four-year term is a limitation upon the governor’s ability to 
succeed himself. Twelve states which do have the four-year term do 
limit succession.”® 
Some hold the opinion that the election of state officers should fall 
at a time other than that of a national election. 
This [the holding of state elections to coincide with national 
elections] is unfortunate. . . . Citizens will vote for their prefer- 
ences in national offices and will without much consideration 
support the same parties for the state offices. . . . The selection 
of major state officers should not be merely an incidental aspect 
of national party contests.’® 
A state administration is more likely to be judged on the basis 
of its record if it is not judged at the same time that the national 
administration is judged.*° 


On the other hand the election of a state administrator at the same 
time as the presidential election may promote greater party responsi- 
bility. The Model State Constitution suggests a four-year term with 
elections in alternate odd-numbered years.*®! 

Joint Resolution 26A of the 1949 legislature proposed amendments 
so that members of the assembly, governor, lieutenant governor, 
secretary of state, treasurer, attorney general and county officers 
would have four-year terms. It was passed by the assembly by a vote 
“Rich, The Governor—Qualifications, Election, Term, Vacancy in Office, Suc- 
cession 1, GOVERNOR’S COMMITTEE ON PREPARATORY RESEARCH FOR THE NEW 
JERSEY ConsTITUTIONAL CONVENTION (1947). 


78 Problems Relating to Executive Administration and Powers, 8 NEw YorK 
State CoNsTITUTIONAL CONVENTION CoMMITTEE 8 (1938). 

79 Graves, AMERICAN STATE GOVERNMENT 350 (1941). 

8° Benson, The Executive, NATIONAL MunicipaL LEAGUE, op. cit. supra note 
43, at 37. 
81 NATIONAL MunlicIPAL LEAGUE, op. cit. supra note 43, at 11, § 501. 
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of fifty-six to twenty-eight, with two paired, but the senate did not 
concur. 

The executive budget is provided for in the Wisconsin Statutes.® 
After the submission of the biennial budget to the governor by the 
director of the budgets and accounts and after public hearings on the 
budget requests of the various departments, the governor submits 
the executive budget bill to the legislature along with his delivery of 
the state budget report at the beginning of each session. This type 
of plan has been praised 

...a8ameans... to present to the legislature and to the electors 

thoroughgoing plans before another grant of funds was made. 

... It was the job of the Legislature . . . to authorize the amounts 

to be expended, but the first responsibility for preparing a budget 

and executing a budget should lie with the executive.* 

Adding an executive budget provision to the constitution would 
give such budget independent force and authority. A provision could 
be added to the effect that the legislature shall not have the power to 
consider any other appropriation measures until the governor’s bill 
has been acted upon. Such a provision 

. . would give precedence to the budget plan by preventing 
special appropriation bills introduced by members of the legis- 
lature from side-tracking the main program.™ 

This would not in itself prevent addition to or subtraction from the 
governor’s appropriations in his bill, but it would merely assure 
action on this one before the introduction of any others. Of course, 
an additional restriction could be added prohibiting the legislature 
from increasing the governor’s expenditure proposals in the budget; 
but experience has indicated that it is unwise to do this and usually 
has the result that “. . . methods of evasion are constantly employed 
by the legislature.’’® 

An additional power granted to the governor in the Model State 
Constitution is the power to submit a legislative measure to the people 
if the legislature fails to act on it. This would give the governor still 
an additional leverage in planning and carrying through his program 
for the state. 

Another suggestion that has been offered in connection with the 
reorganization of the executive and administrative end of the govern- 

8 Wis. Star. §§ 15.07, 15.08, 15.09, 15.10, 15.11 (1947). 

83 State and Local Government in New York, 4 New York State Constitv- 


TIONAL CONVENTION COMMITTEE 291 (1938). 
% Buck, Finance, NATIONAL MunIcIPAL LEAGUE, op. cit. supra note 43, at 45. 


8 Ibid. 
8 NaTIONAL MunicrpaL LEAGUE, op. cit. supra note 43, at 8 (§ 316). 
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ment is a constitutional requirement that the principal state depart- 
ments be cut down to no more than twenty, it being pointed out that 
this will make for a more efficient, simplified, and coordinated ad- 
ministration.*” The 1948 Wisconsin Blue Book, pages 281-418, lists 
sixty-six different statutory boards, commissions, departments, etc. 
in Wisconsin. 

Appointment of those officials who are not policy-determining has 
frequently been urged by many writers. At the general elections in 
Wisconsin, sixteen or seventeen offices appear on the ballot, depend- 
ing upon whether a United States senator is being elected. Of these 
seventeen, only six make policy: the governor, lieutenant governor, 
United States senator, member of congress, state senator and mem- 
ber of assembly. Three others may be considered to approach policy- 
making functions, although strictly speaking they are not policy 
makers: the attorney general, sheriff and district attorney. The other 
eight are purely administrative: secretary of state, state treasurer, 
county clerk, county treasurer, coroner, clerk of circuit court, regis- 
ter of deeds and surveyor. 

While it is frequently argued that it is undemocratic to dispense 
with the election of these administrative officials, it should be pointed 
out that many other officials whose official acts profoundly affect the 
lives and affairs of citizens are not elected and nobody suggests that 
they should be. On the other hand the election of so many of these 
officials at a general election may becloud the issues of policy which 
ought to be decided by the people. As the many important positions 
in state government have been created over the years, the legislature 
has consistently made them appointive rather than elective, and on 
several occasions the legislature has transferred important responsi- 
bilities from the elected state officers to those selected by appoint- 
ment. At the state level, this change would center responsibility for 
proper government in the governor who would then be directly an- 
swerable to the voters for all the actions or mistakes on the executive 
side of the government; this would result in a more effective adherence 
to the will of the voters and would thus create a more truly demo- 
cratic process. 





87 “Tn order to simplify and facilitate over-all control a new provision added 
in this constitution restricts the number of departments which the legislature 
may create to twenty, exclusive, of course, of special study commissions. This 

rovision, taken from the revised New York State Constitution and the amended 
assachusetts constitution, is carefully phrased so that it will add no important 
element of inflexibility to the administrative structure. New departments may 
be created through consolidation or reorganization so long as the number is 
not increased to more than twenty.” Benson, supra note 80, at 35-36. 
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The frittering away of the voter’s influence on scores of offices 
in frequent elections should cause more fears and worries than 
concentration of ample power in a few offices which the voter can 
watch. ** 


The Model State Constitution suggests an elected chief executive 
with all other offices being appointive and thus 


. continues to stand firmly for the time-honored American 
principle of concentration of administrative power and responsi- 
bility in a single popularly-elected chief executive.* 


Direct Poputar LEGISLATION 


The initiative and referendum have occasioned much discussion 
pro and con. The initiative can be applied either to legislation or to 
constitutional amendments or to both. It takes two forms, the direct 
and the indirect. Under the direct type the proposal is placed on 
the ballot upon the petition of the required number of voters with- 
out any legislative action. Under the indirect type the initiated mea- 
sure goes first to the legislature which must act upon it within a 
reasonable period after which the measure, if not acted upon, is sub- 
mitted to a referendum vote of the people. 

The referendum applies only to measures initiated and passed by 
the legislature; such measures being submitted to a referendum vote 
of the people upon the filing of the petition containing the required 
number of voters within a certain stipulated time after passage of 
such measure. 

Between 1898 and 1920, approximately twenty states put the 
state-wide initiative and referendum into effect.®° With respect to the 
quality of drafting and the election results regarding the constitu- 
tional initiative: 

. .. while some poorly drafted measures have been proposed, the 

initiative amendments actually adopted compare very favorably 


in their drafting with those submitted by the Legislature.” 
(Italics ours.) 


. . . With rare exceptions, the constitutional initiative has not 
been used successfully for the benefit of special privileges or 





88 Pollock, Election or Appointment of Public Officials, 181 ANNALS 78 (Am. 
Acad. of Pol. and Soc. Sci.) (September, 1935). 

8° Benson, supra note 80, at 34. 

% Ellis, The Legislative Initiative and Referendum 2, GovERNOR’s COMMITTEE 
ON — RESEARCH FOR THE NEw JERSEY CONSTITUTIONAL CONVEN- 
TION ¥ 


*" Problems Relating to Legislative Organization and Powers, 7 NEw York STaTE 
ConsTITUTIONAL CONVENTION COMMITTEE 389 (1938). 
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unworkable schemes and . . . in general the voters have shown 

conservatism and discrimination in voting on initiated pro- 

posals. 
The constitutional and legislative initiatives have been praised on the 
ground that they are “. . . a positive vehicle for the expression of 
public opinion, . . .””* and may be the only way for passing measures 
on which the legislature is hesitant to act. 

In 1914, the people of Wisconsin rejected a constitutional amend- 
ment providing for initiative and referendum. This was one of eleven 
constitutional amendments submitted to the people at the same 
election, all of which were rejected. One of the others would have per- 
mitted constitutional change by a vote of the people after a three- 
fifths vote of approval by one legislature and another would have 
permitted a petition to initiate an amendment.” 

Usually the number of voters required to sign the petition is a 
percentage, for example eight percent, of the number of votes in 
the prior gubernatorial election. The Model State Constitution sug- 
gests that the number of signers necessary to initiate a constitutional 
amendment be greater than the number necessary for a legislative 
initiative, since when these percentages are the same the tendency is 
to write the proposal in the form of a constitutional amendment 
*«... regardless of whether constitutional change is necessary to make 
the proposal effective.” Another restriction to assure distribution of 
signers is to require that not more than a certain portion of the signers 
can be from one county.” Still another limiting provision that is 
often suggested is one excepting fiscal measures or tax limitation 
measures from the operation of the initiative,*’? such measures hav- 
ing had disastrous effects upon the legislatures when passed by 
initiative in some states.** Another possible requirement suggested 
by the Model State Constitution is that the affirmative vote on the 





% Td. at 387. 

% Ellis, supra note 90, at 4. 

* 1948 Wis. BLuE Book 234-237. 

% Stewart, The Initiative and Referendum, Nationa Municipat LEAGuegE, op. 
cit. supra note 43, at 33. 

% Such a provision is suggested in NatTionaL MunicipaL LEaGue, op. cit. 
supra note 43, at 9 (§§ 401, 403) 

97 Td. at 10, § 407. 

%8 “The provision . . . ruling out tax limitation amendments by the initiative 
ange: weg was suggested by the fact that such amendments were recently carried 

y that procedure in Ohio and Michigan, with the result that serious problems 

had to be faced immediately and a general sales tax was resorted to for revenues 
formerly supplied by taxes on property.” Problems Relating to Legislative Organ- 
ization and Powers 7 New York STATE CONSTITUTIONAL CONVENTION CoMMIT- 


TEE 380 (1938). 
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initiated measure be at least thirty percent of the vote cast in the 
previous gubernatorial election.*® The veto power of the governor 
should not extend to initiated measures. The legislature should not 
be allowed to repeal or amend such a measure for some short period 
such as two years. 

Much of the above discussion applies as well to the referendum, 
which can be invoked only after the legislature has acted in a way 
disliked by the people. A criticism of the referendum has been that 


The facility with which measures can be brought before the 
electorate . . . tends to lessen the legislature’s sense of responsi- 
bility; the compulsory referendum, particularly, cultivates the 
well-developed American tendency to buck-passing.’” 


UniFrorMItTy oF County GOVERNMENT 


County home rule has been prevented in Wisconsin by the consti- 
tutional requirement that the legislature “. . . shall establish but one 
system of town and county government, which shall be as nearly 
uniform as practicable.’ It was because of this that Section 59.95, 
Wisconsin Statutes (1931), authorizing the optional adoption by 
counties of the county commission form of government, was declared 
unconstitutional.’ The very fact that the legislature thought that 
it would be wise to give the county some choice in respect to the 
structure of its government is an indication that it may be time to 
amend the Constitution so as to allow this. Two such constitutional 
amendments were introduced in the 1947 session of the legislature’! 
but both were rejected. 

The kind of home rule granted to counties should probably be 
narrower in scope than the home rule granted to cities. Under Section 
3, Article XI, of the Wisconsin Constitution, cities and villages are 
granted exclusive power over their “local affairs,” subject only to 
the legislature’s power to enact measures “of state-wide concern” 
applying uniformly to every city or village. No such general grant 
to counties of complete control over their “local affairs’’ should be 
made since “. . . confusion would result from granting counties general 





§? NATIONAL MunicIPpAL LEAGUE, op. cit. supra note 43, at 10, § 406. 

100 Ellis, supra note 90, at 4. ‘Decades of experience have demonstrated that 
they [the initiative and referendum] are neither as useful as their original sponsors 
‘sey som nor as dangerous as early opponents feared. Their greatest importance 

as been as a combined stimulus and governor, toning up the legislative process 
where it has failed to take desired action, and correcting it where it has gone 
astray.” Ibid. 

101 Wis, Const. Art. IV, § 23. 

18 State ez rel. Adams v. Radcliffe, 216 Wis. 356, 257 N.W. 171 (1934). 


103 Jt. Res. 43S; and Jt. Res. 37A. 
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powers in the same territory”’ as cities and villages. Thus, it would 
seem that county home rule should include “. . . optional charters 
adopted by the legislature. . . .”" Under a constitutional amend- 
ment giving the legislature power to set down optional forms of 
county government for the voters of the counties to adopt, the voters 
of the county would be given such leeway in choosing as would be 
allowed within the legislative framework set down; while at the same 
time the legislature would still be retaining control over the structure 
and powers of county government such that confusion between the 
powers of counties on one hand and those of cities and villages on 
the other hand could be prevented. 

With such safeguards a county home rule amendment in Wiscon- 
sin would be desirable. At the present time at least thirteen states 
now authorize county home rule or optional forms of county govern- 
ment.!% 

It is interesting to compare the constitutional situation of county 
government with that of local courts. The constitution straight- 
jackets county government into one form, or variations based on 
objective classification. Here we suffer from inflexibility. On the other 
hand the constitution permits the legislature to set up special local 
courts no two of which are identical and here we suffer from complete 
lack of uniformity. This comparison suggests that change is needed 
in both fields. With respect to county government local option should 
be permitted among a limited variety of forms, and while a com- 
pletely unified court system is desirable, if any variation is desired, 
it should be limited to one or two standard types so that lawyers all 
over the state may readily acquaint themselves with the jurisdiction 
and procedures of any special court. 


State Dest 


The state debt limitation with minor exceptions forbids any state 
borrowing in Wisconsin.!® This has been criticized on the ground that 
it unduly limits and restricts the state in times of great economic 
crisis when the state is in great need of emergency funds. The his- 
torical background of these absolute state debt prohibitions, which 
are in effect in about one-third of the states in the United States, 
begins with the internal improvement programs such as canal build- 





1% Connor, Home Rule 24, GoveRNoR’s COMMITTEE ON PREPARATORY RE- 
SEARCH FOR THE NEW JERSEY CONSTITUTIONAL CONVENTION (1947). 


10 Jd. at 23. 
10% Wis. Const. Art. VIII, § 4. 
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ing, begun in earnest by many states in the 1830’s and usually 
financed by state loans and bond issues. 
In the very midst of this program of internal improvements the 
states found themselves confronted by the severe panic of 1837. 
Following the banking collapse of 1839, all of the borrowing 
states were in difficulties and by 1842, nine states had defaulted 
and several others avoided defalcation by a very narrow margin. 


... Within a period of fifteen years the constitutions of nineteen 
states were amended to include debt limitation provisions. Even- 
tually similar provisions were written into nearly all the state 
constitutions.! 


It was with this background of bad experience with state debt that 
Wisconsin held its Constitutional Conventions of 1846 and 1848, and 
placed in its Constitution the absolute prohibition against state debt. 
A suggestion for giving the state the power of getting funds in 
economic emergencies and at other necessary times while still retain- 
ing a restriction is the constitutional provision that the state may 
borrow but that al! state loans must be submitted to the voters of 
the state for their approval. This compulsory popular referendum 
provision for state loans is used by about fifteen states in the United 
States.'°* Some doubt is felt that it is really a true restriction, as is 
evidenced by the following comment: 
The constitutional restriction [in New York] requiring a refer- 
endum for each bond issue offered no obstacle to the heavy bor- 
rowing by the state. . . . The people wanted the state to provide 
them with the services and improvements mentioned and they 
freely voted bond issues to that end.}% 


Another possible requirement to be added along with any compulsory 
referendum provision is that any state bond issue submitted to the 
people must be limited to a single work or object so that the voters 
will have only a single issue before them for their vote. Whether the 
additional provision that only one bond issue should be submitted 
to the people at each election should be used is doubtful since such 
a double restriction will unduly limit the state in any case where 
money may be needed badly for several purposes. 

The Model State Constitution suggests the compulsory referendum 





107 Tilton, Constitutional Limitations on the Creation of State Debt 2, GoVERNOR’S 
CoMMITTEE ON PREPARATORY RESEARCH FOR THE NEW JERSEY CONSTITUTIONAL 
CoNnvVENTION (1947). 

108 Td, at 15a. 

109 Problems Relating to Taxation and Finance, 10 New York State Con- 
STITUTIONAL CONVENTION COMMITTEE 96 (1938). 
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for state loans with the stipulation that each loan shall be for a 
“single project.’’!!° 

During the past year a constitutional amendment permitting a 
state debt has been suggested with the vast building needs of the 
state as the compelling purpose." 

Another method, aside from allowing the state to contract a debt, 
that has been proposed to prevent the shrinkage of funds available 
to the state in times of economic crisis when the state has the greatest 
need for funds is the budgetary reserve plan. One such plan was set 
out as follows: 


It was proposed that separate reserves be created for the sta- 
bilization of the yield of each one of these four taxes [namely, 
the personal income tax, the corporation franchise tax, the 
estate tax and the stock transfer tax]. Whenever the yield of 
the tax exceeded a certain amount considered to be normal, the 
excess was to be set aside to the reserve; wherever the yield drop- 
ped below that sum the deficit was to be supplied from the re- 
serve. In this way, the contribution which the tax would make 
to the State budget would be equalized over a period of years. 
Separate formulae were prepared for the determination of the 
normal sum for each tax; . . ." 


Some of those advocating this type of plan have thought that contri- 
butions to the reserve should be related by percentage figures to the 
appropriations rather than to the state revenues."* An argument for 
making it a part of the Constitution instead of merely a legislative 
enactment is that as the latter it will be exposed to the temporary 
moods of the legislature and will not be consistently followed. 


INTERNAL IMPROVEMENTS 


The “internal improvements clause’’"* was adopted in the Wis- 
consin Constitution because of the same bad experience™® which 
prompted the adoption of the absolute state debt prohibition. Be- 
cause of the bad experience of other states with their internal im- 
provements and bonds issued therefor, Wisconsin prohibited itself 
from engaging in works of internal improvement or contracting any 
debt therefor; this being in addition to the state debt prohibition 





110 NATIONAL MUNICIPAL LEAGUE, op. cit. supra note 43, at 15, § 702. 

1 Mr. D. J. Kenny, West Bend. 

uz Problems Relating to Taxation and Finance, 10 New York State Consti- 
TUTIONAL CONVENTION CoMMITTEE 47 (1938). 

us Jd. at 52. 

14 Wis. Const. Art. VIII, § 10. 

18 Supra at 226-227; supra note 107. 
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which would in itself probably have accomplished the real end sought, 
namely prevention of overburdening state indebtedness for state in- 
ternal improvements. Since that time, four matters of internal im- 
provement in which the state has desired to engage have had to be 
authorized by the cumbersome method of constitutional amend- 
ment."* Whether or not this clause should be retained in the light of 
all the other safeguarding constitutional restrictions on public debt 
should be a matter for serious consideration by any body studying 
constitutional revision. One author has stated in respect to this 
clause: 


. . . the proper solution is to amend the constitution . . . more 
preferably, [by] eliminating the internal improvement ban en- 
tirely. It would seem desirable to give the legislature some dis- 
cretion in determining the proper methods of meeting paramount 
problems facing the state at the present time and meeting those 
which will arise in the future—without the need of a constitu- 
tional amendment when each new problem arises."7 


One of the principal specific issues with respect to the ban on 
internal improvements would be public power development. In 1910, 
@ majority voted to ratify an amendment which would have per- 
mitted state appropriations for development of water power. This 
amendment, however, was declared invalid because of procedural 
defects."* Joint Resolution 37A of the 1949 legislature proposed a 
provision permitting state appropriations for development of water 
power and for production and distribution of electrical power. It was 
rejected by the assembly by a vote of sixty-three to thirty-two. 


Monicrpau Dest Limit 


The municipal debt limit in Wisconsin stands at five percent of 
the assessed valuation of the property therein.”* Although it has been 
suggested by some that this might advantageously be raised to a 
higher figure, such as eight percent, the advisability of such a move 
is very debatable when it is remembered that any certain property 


16 Amendments to Wis. Const. Art. VIII, § 10, have been made to authorize 
the following internal improvements; construction and maintenance of public 
highways (1905 Jt. Res. 11 and 1907 Jt. Res. 18 and 1907, c. 238); conservation 
and improvement of state forest lands (1921 Jt. Res. 29, 1923 Jt. Res. 57 and 
1923 c. 289); development, improvement and construction of airports and other 
aeronautical projects (1943 Jt. Res. 37 and 1945 Jt. Res. 3); veterans’ housing 
(1948 special legislative session Jt. Res. 1 and 1949 Jt. Res. 1); ratified by voters, 
April, 1949. 

17 Note, Constitutional Law—The Internal Improvements Clause and Veterans 
Housing, 1948 Wis. L. Rev. 247, 260. 


118 State ex rel. Owen v. Donald 160 Wis. 21, 151 N.W. 331 (1915). 
9 Wis. Const. Art. XI, § 3. 
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is usually within more than one municipal corporation; thus a debt 
limit over property which is within a city, a school district, and a 
sewage district, each of which has a debt limit of five percent, could 
be as high as fifteen percent in the aggregate. 

An objection has been raised to basing the percentage municipal 
debt limitation upon the preceding assessed valuation: 

It seems to many students of finance that the existing con- 
stitutional debt limit [based on a percentage of the preceding 
assessed valuation] as it actually works in the municipalities is 
far too susceptible to the influences of the business cycle; that 
it expands too rapidly during periods of prosperity and con- 
tracts too rapidly during periods of depression.'”° 

To remedy this it has been suggested that the debt limit be based 


. on the average assessed valuations of the preceding five 
years or so. . . . It would check an over-rapid growth of debt 
during periods of a boom and prevent an over-rapid disappear- 
ance of debt-incurring power during periods of depression.'! 


Both houses of the 1949 legislature agreed to an amendment, Joint 
Resolution 118, which would raise the debt limit to eight percent in 
the case of any city which is authorized to issue bonds for school 


purposes. 
TAXATION 


The uniformity rule for taxation is set out in Section 1, Article 
VIII of the Wisconsin Constitution. This has been construed to allow 
reasonable classification of property provided that there is a uniform 
tax within each such classification. Real property is in itself one 
classification, taxation of which must be uniform; by constitutional 
amendment mineral and forest lands may be classified separately and 
taxes on incomes, privileges and occupations are excepted from the 
requirement of uniformity. In the 1947 session of the legislature, a 
resolution was introduced!” to amend the Constitution to allow classi- 
fication of agricultural lands for school taxation. It has been thought 
by some that the Constitution ought to be amended to ailow classifi- 
cation of real property for tax purposes so the legislature could decide 
whether such classification is necessary. This question should be con- 
sidered along with the other problems of constitutional revision. 





120 Problems Relating to Taxation and Finance, 10 New York Strate ConstI- 
TUTIONAL CONVENTION COMMITTEE 307 (1938). 
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AGRICULTURAL LEASES 


Leases of agricultural land in Wisconsin for a term longer than 
fifteen years are prohibited by the Constitution.'’* The historical 
background that led up to the adoption of a like clause in the New 
York Constitution in 1846 is described as follows: 


. . much of the land in these counties [eight New York coun- 
ties] was held by tenants “under perpetual leases, or, more cor- 
rectly speaking, grants, executed generally from thirty-five to 
sixty years ago.’”’ Of these grants, . . . about one-half contained 
a reservation of the quarter-sale, the other half a year’s rent 
extra upon each alienation. A typical lease was found to stipu- 
late for payment, by way of rent, of fourteen bushels of wheat 
per hundred acres, four fat hens and one day’s service with 
carriage and horses. Opposition to the grants culminated in armed 
resistance to their enforcement in the year prior to the Conven- 
tion of 1846. Thus, anti-rentism was, in its best aspects, a search 
for liberty. The Convention of 1846 responded to these demands 
by placing these sections in the Constitution.’ 


There are ways of getting around this farm-lease constitutional re- 
striction as is pointed out in a note in the Wisconsin Law Review.™™ 
Probably there is no need to validate longer term farm leases, but a 
good job of preparation for constitutional revision should include a 
reappraisal of restrictions of this type to determine whether they are 
still in the public interest. 


STaTE PRINTING 


Section 25 of Article IV requires that printing to be done for the 
state shall be let by contract to the lowest bidder. Public printing 
was probably one of the largest pork barrels in an 1848 government, 
and this provision was considered salutary at that time. It seems 
likely under modern conditions, however, that this provision causes 
loss to the state rather than protecting it from graft. The provision 
is bitterly resented by people who have the responsibility of editing 
state and university bulletins who find that a state printer who is 
fortified with a contract, sanctified by the provision of the Constitu- 
tion, may be less accommodating in rendering efficient service than 
if there were real competition. 





123 Wis. Const. Art. I, § 14. 
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EDUCATION 


Article X deals with education and vests the supervision of public 
instruction in a “state superintendent and such other officers as the 
legislature shall direct.’? The same article requires provision to be 
“made by law for the establishment of a state university at or near 
the seat of state government, and for connecting with the same, from 
time to time, such colleges in different parts of the state as the inter- 
ests of education may require.’’ Considerable discussion has taken 
place concerning possible integration of all educational activity into 
one system. Consideration of revision of Article X must accompany 
proposals for unification of all public education. 


SUFFRAGE 


The question of granting the right of suffrage at age eighteen has 
arisen at various times. One resolution’* was introduced in the 1947 
session of the legislature and three!?’? were introduced in the 1945 
session to establish eighteen-year-old suffrage. The argument most 
frequently advanced during the war years in favor of this is that 
persons who are old enough at eighteen years to fight for their country 
are old enough to vote and help determine the policy of their country. 


CONCLUSION 


This article is not exhaustive. A section by section re-evaluation of 
the Constitution would doubtless illuminate many more provisions 
which need to be reconsidered in the light of present needs. This 
article is intended as a suggestion of some of the changes which are 
worthy of consideration. Should it aid in any degree in a movement 
for the establishment of a constitutional revision commission, the 
authors would be very well satisfied. 


SUMMARY OF THE CONSTITUTIONAL AMENDMENTS 

INTRODUCED DURING THE 1949 SESSION OF THE WIS- 

CONSIN LEGISLATURE AND LEGISLATIVE ACTION 
THEREON 


Reapportionment 


Jt. Res. 5A: This amendment to Art. IV, §§ 2 and 4, providing 
that the number of members of the assembly be fixed at 100 and 
that one member be chosen from each county with the surplus or 


126 Jt. Res. 18A. 
127 Jt. Res. 88; Jt. Res. 9A; Jt. Res. 24A. 
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extra members coming from the more populous counties was re- 
turned to the author on July 7. 

Jt. Res. 7A: This amendment to Art. IV, § 3, to put the job of 
reapportionment in the hands of the Supreme Court of Wisconsin 
was rejected by the assembly on May 17. 

Jt. Res. 17A: This amendment to Art. IV, §§ 2, 3, and 4, would 
have provided for additional assembly districts, all districts to be 
not less than 25,000 nor more than 40,000 population except that no 
county shall have less representation (in number) than it now has. 
This amendment passed the assembly, June 9, by a vote of 57 to 30, 
but was non-concurred in by the senate on June 14, by a vote of 18 
to 6. 

Jt. Res. 25A: This amendment to Art. IV, §§ 2, 3, and 4, would 
place reapportionment in the hands of a commission if the legislature 
fails to act. The commission would consist of the chief justice, gover- 
nor, attorney general, president pro tempore of senate and speaker 
of assembly. This amendment was passed by both houses and pub- 
lished July 19 at Jt. Res. No. 14. 

Jt. Res. 29A: This amendment to Art. IV, §§ 3 and 5, would have 
placed reapportionment of the assembly in the hands of a special 
session of the senate if the whole legislature failed to act. Senate 
districts would contain not less than one nor more than three coun- 
ties. This joint resolution was rejected by the assembly on May 18 
by a vote of 56 to 26. 

Jt. Res. 40S: This amendment to Art. IV, § 3, would have restricted 
Milwaukee County to not more than one fifth of the members of both 
the senate and the assembly (its present representation). This amend- 
ment was rejected by the senate on July 9. 


Judiciary 


Jt. Res. 76A: This amendment to Art. VII, §§ 1, 7, and 14, would 
have fixed at seventy-two years the compulsory retirement age for 
supreme court justices, circuit judges, and probate judges. This 
joint resolution was returned to author on July 9. 

Jt. Res. 238: This amendment to Art. VII, §§ 1, 9, and 10, would 
have provided that persons elected to vacancies in the Wisconsin 
Supreme Court in mid-term should hold office for the full term pro- 
vided for such office. This amendment was rejected by the senate on 
July 9. 

Jt. Res. 25S: This amendment to Art. VII, § 15, would have given 
county boards the power to abolish and create the office of justice of 
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the peace. This amendment was rejected by the senate on July 9. 

Jt. Res. 34S: This amendment to Art. VII (the so-called Missouri 
Plan) would have provided for appointment of judges by the gover- 
nor from a panel of two or three presented to him by a nine-member 
judicial commission and would have provided for a vote of electors 
on the question of whether a judge thus appointed should be retained 
in office. This amendment was rejected by the senate on July 9. 


Executive 


Jt. Res. 26A: This amendment to Art. IV, § 4, Art. V, § 1, and 
Art. VI, §§ 1 and 4, would have provided four-year terms for as- 
semblymen and state officers. It was passed by the assembly on April 
4, but was non-concurred in by the senate on June 20. 


Legislative 


Jt. Res. 4S: This amendment to Art. IV, § 11, provided for annual 
sessions of the legislature. It was rejected by the senate on February 8. 


State Debi 


Jt. Res. 48A: This amendment to Art. VIII, § 7, to extend the 
borrowing power of the state during time of war was rejected by the 


assembly on July 9. 
Internal Improvements 


Jt. Res. 5S: This amendment to Art. VIII, § 10, to allow the state 
to appropriate money for veterans’ housing (the amendment being 
up for second consideration in the legislature) was passed by the 
senate, concurred in by the assembly and ratified by the voters in 
April, 1949. 

Jt. Res. 54A: This amendment to Art. VIII, § 10, to allow the 
state to engage in slum clearance was rejected by the assembly on 
July 9. 

Jt. Res. 37A: This amendment to Art. VIII, § 10, to allow the 
state to spend money to develop and conserve water power resources 
was rejected by the assembly on March 3. 


Municipal Debt Limit 


Jt. Res. 11S: This amendment to Art. XI, § 3, would increase the 
municipal debt limit from five per centum on the assessed valuation 
of the taxable property therein to eight per centum for any city 
which is authorized to issue bonds for school purposes. This amend- 
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ment was adopted by the senate on May 12, and was concurred in 
by the assembly on June 16. 


Taxation 


Jt. Res. 34A: This amendment to Art. VIII (creating § 11) would 
prohibit the legislature from imposing any expenditure on any city 
or village without also providing sufficient additional revenues from 
sources other than real estate taxes. This joint resolution was re- 
turned to author. 

Jt. Res. 64A: This amendment (which puts forth the same amend- 
ment as does Jt. Res. 61A) proposes to amend Art. II, § 2, so as to 
permit taxation of federal lands by the state. It was passed by the 
assembly on May 18, and was concurred in by the senate on May 25. 

Jt. Res. 6S: This amendment to Art. II, § 2, to allow state taxation 
of federal lands (this amendment being up for second consideration 
in the legislature) was passed by the senate and was concurred in 
by the assembly but was rejected by the voters in April, 1949. 


Education 


Jt. Res. 10S: This amendment to Art. X, § 1, would provide for 
appointment by the governor of the superintendent of public in- 
struction. It was rejected by the senate on May 11. 


Miscellaneous 


Jt. Res. 19S: This amendment to Art. IV, § 24, to remove the 
absolute constitutional prohibition against lotteries but to allow 
lotteries only as authorized by the legislature was rejected by the 
senate on July 9. 

Jt. Res. 45A: This amendment to Art. XI, § 2, to remove during 
time of war the requirement of a jury determination of the necessity 
of the taking of property in eminent domain proceedings was rejected 
by the assembly on May 26. 
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IV. New Mareriat (Continued from the January issue) 


8. Writ of Error Coram Nobis 


The common-law writ of error coram nobis is an established part 
of the Wisconsin criminal procedure although not previously recog- 
nized in the statutes.*° It is a writ issued by the trial court to itself 
(coram nobis: before us) and its grant or denial is highly discretionary. 
The Wisconsin Supreme Court has said that it should be granted 
only “‘with the utmost care and caution’’ and upon a clear showing 
that error existed “but for which error the judgment would not have 
been entered.’’*! A large number of American cases illustrating the 
circumstances in which the writ may be used are collected in People 
v. Reid. New section 358.07 prescribes the procedure to be followed 
but does not attempt to state the grounds for issuing the writ, leav- 
ing that aspect to be determined from the cases. It provides: 


358.07 Writ of error coram nobis. The writ of error coram 
nobis may be issued by the trial court at any time upon the 
verified petition of the defendant showing sufficient grounds 
therefor, which may be supported by one or more affidavits. 
The petition and writ shall be served on the district attorney, 
who may move to quash the writ or make return thereto, or 
both. The court may hear and determine the writ either upon 
the affidavits submitted by the parties or upon testimony or 
both, in its discretion. The party aggrieved may have the deter- 
mination of the trial court reviewed by the supreme court upon 
appeal or writ of error. 





* William A. Platz, Ph.B. (1931) Marquette University; LL.B. (1935) Uni- 
versity of Wisconsin; Editor, Wisconsin Law Review (1933-1934); Editor-in- 
Chief, Wisconsin Law Review (1934-1935); Assistant attorney General of Wis- 
consin doing largely criminal work since 1939. 

© State v. Turpin, 255 Wis. 358, 38 N.W.2d 495 (1949); ng: v. ny ag 
239 Wis. 188, 300 N.W. 244 (1941); State v. Wagner, 232 Wis. 138, 286 
544 (1939); Gelosi v. State, 218 Wis. 289, 260 N. . 442 (1935); Ernst v. State, 
181 Wis. 155, 193 N.W. 978 —: In re Ernst, 179 Wis. 646, 192 N.W. 65, 30 
A.L.R. 681 (1923). In none of these cases was the writ granted, however. 

41 Ernst v. State, 181 Wis. 155, 158, 193 N.W. 978 (1923). See also Buacx, 
aa JupGMENTs § 300 (2d ed. 1902); 2 Buacxstone 1158 (4th ed., Cooley 
#195 Cal. 249, 232 P. 457, 461 (1924). 
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9. Habitual Criminal (“Repeater”) Law 


Section 359.12. Most if not all of the states make some sort of 
provision for increasing the penalty for crimes committed by persons 
previously convicted of crime. In some states the increased penalty 
is mandatory while in others, including Wisconsin, it is within the 
discretion of the trial judge.“ There is but little similarity between 
the habitual criminal laws of the several states. The present Wis- 
consin habitual criminal law, commonly known as the “repeater 
law,’’ was enacted in 1878.“ The revisor’s note of that year tells us 
that it was “drawn from a late revision of the state of Maine, and 
[was] to take the place of the numerous provisions for the trial and 
punishment of second offenses.’’ In the more than 70 years since 
they were first enacted in substantially their present form the three 
sections of the Wisconsin Statutes providing an increased penalty 
for second offenders have become antiquated and unsuited to modern 
conditions.” 

The deficiencies of the old statutes may be summarized as follows: 





4 Piper v. State, 202 Wis. 58, 63, 231 N.W. 162 (1930). 

“ Wis. Stat. §§ 4736, 4737, 4738 (1878). 

4 359.12 Sentence of person previously convicted. When any person is 
convicted of any offense punishable only by imprisonment in the state prison 
and it is alleged in the indictment or information therefor and proved or 
admitted on the trial or ascertained by the court after conviction that he had 
been before sentenced to punishment by imprisonment in any state prison, 
or state reformatory, by —~ court of this state, or any other state or of the 
United States, and that such sentence remains of record unreversed, whether 
pardoned therefor or not, he may be | nw by imprisonment in the state 
prison not less than the shortest time fixed for such offense and not more than 
twenty-five years. 

359.13 Same. When any person is convicted of ~ offense punishable by 
imprisonment in the state prison or in the county jail, in the discretion of the 
court, and it is alleged in the indictment or information and proved or ad- 
mitted on the trial or ascertained by the court after conviction that he had 
been before sentenced to imprisonment, either in any state prison or county 
jail, by any court of this state or of any other state or of the United States 
and that such sentence remains of record and unreversed, whether pardoned 
therefor or not, he may be punished by imprisonment in the state prison 
not less than the shortest time fixed for such offense and not more than five 
years, or in the county jail not less than the shortest time fixed for said 
offense and not more t one year. 

359.14 Same. When any person is convicted of ony nee unishable only 
by imprisonment in the county jail or by fine, or both, and. it is alleged in 
the indictment, information or complaint and proved or admitted on the 
trial or ascertained by the court after conviction that he had been before 
sentenced to imprisonment, either in any state = state reformatory, 
house of correction or county jail, by any court of this state or of any other 
state or of the United States, and that such sentence remains of record and 
unreversed, whether pardoned therefor or not, such person may be punished 
by imprisonment in the county jail not less than the shortest time fixed for 
such offense and not more than one year, or by imprisonment in the state 
prison not more than three years nor less than one year. 
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(1) To be eligible for a repeater sentence, the convicted person 
must have been previously sentenced to imprisonment. It was not 
necessary that the sentence had been served; it was sufficient that 
it had been imposed. Thus, under old section 359.14, if the accused 
had been previously sentenced to pay a fine and to be imprisoned in 
the county jail until the fine was paid, that was a sufficient sentence 
of imprisonment to make him a repeater on his next conviction even 
though the fine was paid immediately and no time was served in the 
county jail.“ 

Now, the anomaly of this construction of the statute as applied 
to present-day conditions is this: Under the probation statutes, 
sections 57.01 and 57.04, there are two alternative ways of granting 
probation. In the first, probation follows the imposition of the 
sentence and the staying of execution. The second method involves 
a withholding of the sentence before probation is granted.‘? The 
method used depends on the whim of the judge. Thus, of two de- 
fendants convicted of the same offense, one may be sentenced to 
imprisonment in the state prison, have his sentence suspended and 
be placed on probation, and the other may be placed on probation 
without the imposition of any sentence. Under the old law, then, if 
each of these defendants were to be convicted of a subsequent offense, 
the first would be eligible for a repeater sentence since he had been 
previously “sentenced to imprisonment,’’ whereas the second would 
not be eligible for a repeater sentence because he had not been pre- 
viously “‘sentenced to imprisonment.”’ Yet neither one of them may 
have served a day of imprisonment for his prior conviction. So it is 
apparent that unintended and unwarranted discriminations result 
from making the repeater status depend upon prior sentence to im- 
prisonment. 

(2) Under the old repeater statute, the previous sentence of im- 
prisonment must have been to a séate prison, state reformatory, or 
county jail. The sentence need not have been imposed in this state, 
but may have been imposed in another state or in a federal court. 
The Supreme Court has ruled that for this purpose a “state prison”’ 
or “state reformatory” of another state must be of the same grade 
as the “state prison’ at Waupun or the “state reformatory” at 
Green Bay.*® To determine whether a particular penal institution of 
another state is of the same grade or class as the Wisconsin state 

State v. Jacobs, 167 Wis. 299, 166 N.W. 324 (1918). 
47 Cf. State ex rel. Currie v. McCready, 238 Wis. 142, 145-146, 297 N.W. 771 


(1941). 
48 State v. Jardine, 242 Wis. 200, 7 N.W.2d 426 (1943); State v. Biankenship, 
242 Wis. 195, 7 N.W.2d 424 (1943). 
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prison or the Wisconsin state reformatory may raise a collateral 
issue difficult to resolve. 

Moreover, the federal courts do not impose sentence of imprison- 
ment in any particular penal institution. They commit convicted 
offenders “to the custody of the Attorney General of the United 
States or his authorized representative, who shall designate the 
places of confinement where the sentences shall be served.’’** Also, 
federal sentences are now generally served in federal rather than 
state penal institutions. It is therefore doubtful, to say the least, 
that persons convicted in federal courts and sentenced “‘to the cus- 
tody of the Attorney General” were eligible for repeater sentences if 
subsequently convicted in the state courts of Wisconsin. 

(3) Another objection to the old repeater statute is that instead 
of providing an increased maximum penalty to be added to the 
punishment provided by statute for the specific offense, old sections 
359.12 and 359.13 provided a fixed penalty. Section 359.12 provided 
a fixed maximum of 25 years in the state prison, yet many crimes 
carry a penalty in excess of that maximum. Thus if a defendant is 
convicted of statutory rape under section 340.47, he is subject to a 
maximum penalty of 35 years in the state prison. But if he had been 
previously sentenced to imprisonment in the state prison or state 
reformatory, then under old section 359.12 he was subject to a maxi- 
mum repeater sentence of 25 years—10 years less than the maximum 
sentence provided for the offense itself. And under old section 359.13, 
the maximum repeater sentence was 5 years in the state prison. A 
crime covered by this section might itself carry a maximum penalty 
of 3, 4, or 5 years in the state prison. As the penalty for the crime 
itself increased, the amount of time that could be added under the 
repeater statute decreased. This criticism applies as well to old 
section 359.12. 

New section 359.12 is a consolidation and revision of old sections 
359.12 to 359.14 together with old section 359.15 which provided 
for the method of pleading and proving the prior conviction. New 
section 359.12 (except subsection (4), discussed later) provides: 


359.12 Sentence of repeater. (1) Derinitions. As used in 
this section, unless context or subject matter otherwise requires: 

(a) “Repeater”? means a person convicted of a crime punish- 
able by imprisonment, (except escapes under section 346.40 or 
346.45(2) ), who, within 5 years prior to commission thereof, 
had been convicted of a felony or on 3 separate occasions during 
such 5-year period had been convicted of misdemeanors by any 





#18 U.S.C. § 4082 (1948). 
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criminal court or courts of this state or of the United States or 
of any other state or territory of the United States, which con- 
viction or convictions remain of record and unreversed, whether 
pardoned therefor or not (except on grounds of innocence) and 
whether or not sentence on such conviction was stayed, sus- 
pended or withheld. No time during which such person was in 
actual confinement serving a criminal sentence shall be included 
in such 5-year period. 

(b) As to crimes committed in Wisconsin, “felony’’ and ‘“‘mis- 
demeanor” have the meaning given in section 353.31; otherwise 
“felony” is any crime under the Jaws of the United States or any 
other state or territory which carries a possible penalty of im- 
prisonment for one year or more in a state prison or penitentiary 
or a federal penitentiary; and “misdemeanor” is any crime under 
the laws of the United States or any other state or territory 
which does not carry a possible penalty sufficient to constitute 
it a felony, and includes crimes punishable only by a fine. Motor 
vehicle offenses under chapter 85, fish and game law offenses in 
violation of chapter 23 or 29 or offenses against equivalent laws 
of other states are not to be considered crimes for purposes of 
this section. 

‘(c) In determining whether a crime is a felony or misde- 
meanor “possible penalty’’ means the maximum penalty provided 
by law for the crime, notwithstanding that because of age or any 
other reason the defendant could not be sentenced to such max- 
imum penalty; but juvenile court proceedings under chapter 48 
or equivalent proceedings under the law of the United States or 
any other state or territory shall not be considered in determin- 
ing whether the defendant is a repeater. 

(2) How PRIOR CONVICTION CHARGED AND DETERMINED. When- 
ever a person charged with a crime will be a repeater if con- 
victed, his prior conviction or convictions may be alleged in 
the complaint, indictment or information or otherwise brought 
to the attention of the court at any time before execution of 
sentence has commenced, and if such prior conviction or convic- 
tions be admitted by the defendant or proved by the state he 
shall be subject to be sentenced under this section unless . 
shall establish that he was pardoned on grounds of innocence for 
any crime necessary to constitute him a repeater. If the defendant 
be alleged to be a repeater after conviction, the charge shall be 
reduced to writing unless it be admitted in open court, and the 
defendant may have a jury trial on that issue if it be demanded, 
otherwise the issue shall be tried by the court. An official report 
of the federal bureau of investigation or of any other govern- 
mental agency of the United States or of this or any other state 
shall be prima facie evidence of any conviction or sentence there- 
in reported. Any sentence so reported shall be deemed prima 
facie to have been fully served in actual confinement or to have 
been so served for such period of time as is shown by or is con- 
sistent with the report. The court shall take judicial notice of 


























March] 1949 REVISION OF CRIMINAL CODE 241 





United States and foreign statutes in determining whether the 
prior conviction was for a felony or a misdemeanor. If sentence 
has already been passed but execution thereof has not com- 

menced before ee court is informed that the defendant is a 
repeater, the court may set aside such sentence and resentence the 
defendant under this section. 

(3) Sentence. The court may sentence repeaters as follows: 

(a) If the present conviction be for a crime punishable by 
imprisonment only in the county jail, the sentence may be to 
imprisonment in the county jail not less than the minimum pro- 
vided by law for the crime nor more than one year or to the state 
prison not less than one nor more than 3 years. 

(b) If the present conviction be for a crime punishable by 
imprisonment in either the county jail or the state prison, and 
the prior convictions were for misdemeanors, the sentence may 
be to the state prison for a maximum term of not more than 2 
years in excess of the maximum provided by law for the crime 
or, if a prior conviction was for a felony, not more than 3 years 
in excess of such maximum. 

(c) If the present conviction be for a crime punishable only 
by imprisonment in the state prison and the prior convictions 
were for misdemeanors, the sentence may be for a maximum term 
of not more than 2 years in excess of the maximum provided by 
law for the crime, or if a prior conviction was for a felony, not 
more than 15 years in excess of such maximum. 


It will be observed that new section 359.12 differs from the old 
repeater statutes in the following respects: 

(1) Previous conviction of a felony or three misdemeanors determines 
a convict’s status as a repeater, regardless of what the previous 
sentence may have been. 

(2) The prior conviction, or convictions, must have occurred 
within 5 years of the commission of the present crime but any time 
during which the convict was actually confined pursuant to his pre- 
vious sentence is not to be included within the 5-year period. Penn- 
sylvania is the only other state found to have a similar requirement 
in its habitual criminal laws.*° 

(3) Motor vehicle and fish-and-game laws are excluded from the 
operation of this statute. 

(4) The repeater status of a convict may be established prima 
facie by offering in evidence an official report of the Federal Bureau 
of Investigation or other similar governmental agency showing such 
conviction. Admission of official documents in evidence is familiar to 
the law.*! This provision enormously simplifies the state’s problem 





50 Pa. Star. Ann. tit. 18 § 5108(a) and (c) (1948). 
51 Cf. Wis. Stat. (1949) § 327.18. 
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of proof if the repeater status is denied. Police records furnished by 
the F.B.I. or metropolitan police departments are generally all the 
proof which has been required in actual practice to establish the 
previous convictions of persons alleged to be repeaters. Confronted 
with such a record, the accused usually admits his prior convictions. 
But it must be conceded that if the defendant were to deny his prior 
convictions and put the state to its proof, those records would not 
be competent evidence under the old law, and the state would be 
obliged to obtain certified or authenticated copies of the court records 
of the prior convictions. 

Moreover, in view of the new 5-year limitation period discussed 
above, the state will in certain cases have to prove the time during 
which the convict was incarcerated under prior sentences. This 
would, under prior law, require the production of certified or authen- 
ticated prison records showing the admission and discharge of the 
convict under prior sentences, which might be difficult to obtain. 
The new statute makes the F.B.I. or other governmental report 
prima facie evidence, not only of the prior conviction and sentence, 
but also that the sentence was fully served or was served to the 
extent “shown by”’ or “consistent with’’ the report. This places 
upon the defendant the burden of offering evidence that he was 
actually at liberty for an aggregate of five years since he was con- 
victed of a felony or his third last misdemeanor. 

(5) Except as to cases where the present conviction is of a crime 
punishable in the county jail only, the sentence to be imposed upon 
a repeater is substantially changed. Instead of establishing a fixed 
maximum penalty, as the present statutes do, new section 359.12 
(3)(b) and (c) provide that if the prior convictions were for mis- 
demeanors, the maximum penalty for the present offense may be 
increased by 2 years. If the prior conviction was for a felony, the 
maximum penalty for the present offense may be increased by 3 or 
15 years depending upon the nature of the offense. 

One further amendment of the repeater law remains to be con- 
sidered. A sentence under the repeater statute is imposed not for 
the original crime or crimes but for the present crime.* It follows 





* The report may show, for example, that the accused was received at the 
Ohio state penitentiary under sentence of 1 to 5 years and that 2 years later he 

was semted | in Michigan. It would not be ‘‘consistent with the report” to presume 
that he served 5 years under the Ohio sentence. In the absence of c other proof the 
ore mption would be that he served his Ohio sentence until just prior to his 

ichigan arrest. A report from the Ohio parole authorities might obtained 
to establish the actual date of his prison discharge. 

53 State v. Miller, 239 Wis. 334, 1 N.W.2d 178 (1941); Ingalls v. The State, 
48 Wis. 647, 658, 4N.W. 785 (1800). 
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that if the court first imposes sentence for the present crime and 
then adds a further sentence for being a repeater, this is error. Un- 
less the combined sentences exceed the maximum which the court is 
authorized to impose under the repeater statute, it would appear 
that the error in pronouncing two sentences is one of mere form 
which the Supreme Court might well have considered nonprejudicial. 
However, the court has held the error to be grounds for reversal of 
the repeater sentence although the sentence imposed for the present 
offense remains in force.™ 

An error of this kind seemed to the advisory committee to be one 
which could be made self-curing by statute. For example, the in- 
determinate sentence section™ of the statutes provides in part: 


If through mistake or otherwise, any person shall be sentenced 
for a definite period of time for any offense for which he may be 
sentenced under the provisions of this section, such sentence 
shall not be void, but the person shall be deemed to be sentenced 
nevertheless as defined and required by the terms of this section.** 


This statute has recently been applied to correct a determinate 
sentence imposed in a case where an indeterminate sentence was re- 
quired by law.** Accordingly, new section 359.12, subsection (4), 
provides: 


(4) ForM OF SENTENCE; ERRORS CURED. In every such case the 
sentence shall be imposed for the present conviction, but if the 
court indicates in passing sentence how much thereof is imposed 
because the defendant is a repeater, it shall not constitute re- 
versible error but the combined terms shall be construed as a 
single sentence for the present conviction; and if in any case 
the court shall impose a maximum penalty in excess of that 
authorized by this section, such excess shall be void and the 
sentence shall be valid only to the extent authorized by this 
section and shall stand automatically commuted to that extent 
without any further proceedings. 


10. Prosecution of Corporations in Justice Court. 


Under the old statute, corporations could be prosecuted for crimes 
punishable by a fine, but only by filing an indictment or information 





4 State v. Miller, 239 Wis. 334, 1 N.W.2d 178 (1941) and cases there cited. 
5 Ibid. 
5 Wis. Star. (1947) § 359.05. 


57 This provision in somewhat altered language is retained in new § 359.05 
(sentences to state prison) and appears also in § 359.051(1) (sentences to re- 
formatory and home for women). 


58 Johnson v. State, 254 Wis. 320, 325, 36 N.W.2d 86 (1949). 
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in the circuit court.®® It was most inconvenient under the old law to 
prosecute corporations by information in courts of record in cases 
where the penalty was within the trial jurisdiction of justices of the 
peace. The officers of the corporation could be and often were prose- 
cuted in justice court, but the corporation itself had to be prosecuted 
in circuit court, thus making necessary two trials for a single viola- 
tion. As a result, it sometimes happened that the corporation itself 
was not prosecuted, but only the officers. The adoption of the alterna- 
tive method of commencing criminal prosecutions against individuals 
by summons instead of warrant of arrest® suggested a ready solution 
to this difficulty. New section 360.02 provides as follows: 

360.02 Prosecutions against corporations. If the defend- 
ant is a corporation, the justice or district attorney shall issue 
@ summons returnable not less than 10 days after service; the 
summons shall be served in the same manner as summonses in 
civil actions are served on corporations. Upon default of the 
defendant, the justice shall enter judgment for a fine, and execu- 
tion shall issue as in civil cases. 


11. New Provisions Relating to Search Warrants. 


Chapter 363, relating to search warrants, is substantially revised. 
Much of the material in this chapter is not really new, but is merely 
a restatement and revision of the former law. However, since a great 
deal of it is new, the entire revision will be treated at this point 
rather than reserving part of it for the section below dealing with 
revisions. 

New section 363.01 provides simply that: 


A search warrant may be issued by any magistrate who is 
authorized to issue a criminal warrant. 


This means anyone empowered to issue warrants of arrest, except 
district attorneys. 

Section 363.02 collects in one place all of the causes for which 
search warrants may be issued, with three exceptions. Nothing new 
is added. The exceptions are the provisions for warrants to search 
gambling houses and houses of ill fame and arrest their inmates and 
keepers, and the provision for search warrants contained in the 
Uniform Machine Gun Act.” The first two were not transferred to 
new section 363.02 because although they are governed by the law 

6 Wis. Srat. (1947) § 359.10. See also Wis. Srarv. (1947) §§ 355.18 
and 359.11. 

60 1950 Wis. L. Rev. 36 et seq. 
® Wis. Star. (1947) §§ 348.17, 351.36. 
6 Wis. Strat. (1947) § 164.09. 
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relating to regular search warrants,® still they are different types of 
search warrants from those dealt with in Chapter 363. It was feared 
that their inclusion in that chapter might lead to some confusion, 
especially with reference to use of the forms suggested in section 
363.05. The provision relating to search warrants for machine guns 
was not transferred to section 363.02 because it is part of a uniform 
act. 
The introductory paragraph of Section 363.02 reads: 

363.02 Search warrants; when issued. Upon presentation 
of a sworn complaint or affidavit, or of oral testimony recorded 
by a phonographic reporter, showing probable cause therefor, 
such magistrate shall issue a warrant to search for and seize 
any of the following: 


It will be observed that the foregoing paragraph does not attempt 
to define what shall constitute “probable cause’’ for the issuance of 
a search warrant, and that it provides three methods by which the 
proof of probable cause may be made to the magistrate. “Probable 
cause” for the issuance of the warrant is a constitutional require- 
ment™ which does not readily lend itself to statutory definition, and 
has been frequently defined by the Supreme Court.® 

It has been held under the old statute that: 
... the magistrate should examine under oath the applicant for 
the search warrant and his witnesses and should reduce their 
sworn testimony to writing, or at least so much thereof as he 
relied upon in issuing the warrant, and then if he finds from all 
the sworn testimony in the case that there is probable cause for 
issuance of the warrant he will reduce the complaint to writing, 
have it sworn to, and issue the warrant.® 


The language just quoted has sometimes been understood as re- 
quiring that the testimony offered to the magistrate must be oral. 
However, it was stated in a subsequent case, referring to the form of 
record to be made before the magistrate prior to the issuance of a 
search warrant: 


This record of the facts presented to the magistrate need take 
no particular form. The record may consist of the sworn com- 


% Bach v. State, 206 Wis. 143, 147, 288 N.W. 816 (1931). 

Wis. Const. Art. I, § 11: “The right of the people to be secure in their 
persons, houses, papers, and effects against unreasonable searches and seizures 
shall not be violated; and no warrant shall issue but upon probable cause, sup- 
ported by oath or affirmation, and particularly describing the place to be searched 
and the persons or things to be seized.” 

6 State v. Harris, 256 Wis. 93, 39 N.W.2d 912 (1949); State v. Brockman, 
231 Wis. 634, 637, 283 N.W. 338 (1939); Kraus v. State, 226 Wis. 383, 385-387, 
276 N.W. 303 (1937). 

% State v. Baltes, 183 Wis. 545, 551, 198 N.W. 282 (1924). 
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plaint, of affidavits, or of sworn testimony taken in shorthand 
and later filed, or of testimony reduced to longhand and filed, or 
of a combination of all these forms of proof. The form is im- 
material. The essential thing is that proof be reduced to perma- 
nent form and made a part of the record which may be trans- 
mitted to the reviewing court.*’ 


Since the former rule requiring sworn (oral) testimony was based 
on the old statute and, moreover, had been apparently overruled in 
the decision just quoted, the advisory committee was of the opinion 
that oral testimony was not indispensable but could be provided as 
merely one of several methods of proof. Federal Rule 41(c) provides 
in part: 

... @ [search] warrant shall issue only on affidavit sworn to be- 

fore the judge or commissioner and establishing the ground for 

issuing the warrant. 


It will be observed that the only method provided by this rule is an 
affidavit sworn to before the magistrate; oral testimony is not even 
authorized.** Obviously, there is no constitutional requirement that 
oral testimony be taken. The constitution requires merely “probable 
cause supported by oath or affirmation.’’® 

The advisory committee was of the opinion that “‘probable cause”’ 
might be shown under oath by any one of the three methods set 
forth in the new statute. There is no apparent reason why a combi- 
nation of those three or any two of them might not be used. It will 
be noted that the new statute does not authorize the issuance of the 
warrant upon sworn testimony reduced to longhand and filed, but 
requires that if sworn testimony is taken it be reported by a phono- 
graphic reporter. It was considered that if the testimony was taken 
orally without a phonographic reporter present, then it should be 
reduced to writing in the form of an affidavit or incorporated into 
the complaint, so that it would be signed by the person making the 
proof. Then there can be no subsequent dispute as to whether or not 
the testimeny was correctly reduced to writing. 

No provision was made requiring that the affidavit be sworn to 
before the magistrate issuing the warrant, as in the case of Federal 
Rule 41(c) quoted above. There is some authority for holding that 
the testimony of an informer may be taken in the form of an affidavit 





*? Glodowski v. State, 196 Wis. 265, 272, 220 N.W. 227 (1928). 


*§ See Rose v. United States, 45 F.2d 459, 464 (8th Cir. 1930) to the effect 
that an affidavit is sufficient if sworn to before the magistrate. 


6° Wis. Const. Art. I, § 11. 
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sworn to before a notary public without producing him before the 
magistrate issuing the warrant.”° 

Although caution dictates that the affidavit be sworn to before 
the magistrate if possible, still there appears to be no reason for 
foreclosing by statute the possibility of using affidavits procured 
elsewhere than before the magistrate. 

It is generally held that property in custodia legis is not subject to 
being replevied.”! But since the adoption of the doctrine that property 
wrongfully seized in violation of the constitutional rights of the 
accused may not be received in evidence against him, there has 
arisen a substantial doubt whether such property is in custodia legis 
so as to prevent it from being replevied.” 

Old section 363.02(9), referring to search warrants to seize in- 
toxicating liquor, beer, and alcohol possessed for the purpose of 
evading the law, etc., provided in part: 


Any property seized on any such warrant shall not be taken from 
the officers seizing the same on any writ of replevin or other 
like process. 


However, in other types of cases, the writ of replevin in justice 
court has been used to harass officers of the law in their possession of 
articles seized without warrant or under search warrants alleged to 
be invalid. One justice of the peace in a rural area went so far as to 
grant judgment for the return to the “owner” of two slot machines 
even though they were gambling devices per se and hence were con- 
traband. It was the opinion of the advisory committee that the 
question of the validity of the seizure of articles either under a search 
warrant or without a search warrant should properly be left to the 
court having trial jurisdiction of the criminal case. Accordingly, the 
prohibition against taking the articles seized upon a writ of replevin 
was made general and a substitute remedy by motion in the criminal 
trial court was given by new section 363.025, which provides: 


363.025 Replevin of seized property; motion to return 
seized property and to suppress evidence. Property seized on 
a search warrant and property seized by the officer without a 
warrant shall not be replevied. But the owner of the seized 
property may move before the criminal trial court for a return 
of the property or to —— the evidence obtained under the 
warrant on the ground that (1) the warrant is insufficient on 


7 Glodowski v. State, 196 Wis. 265, 274, 220 N.W. 227 (1928) (dictum) citing 
United States v. Clark, 18 F.2d 442, 443 (D. Mont. 1927). The C case no 
longer reflects the federal law on the subject. 


" 46 Am. Jur. 23; 54 C.J. 434. 
711 A.L.R. 681 (1921); 13 A.L.R. 1168 (1921); 46 Am. Jur. 30. 
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its face, or that (2) the property seized is not that described in 
the warrant, or that (3) there was not probable cause for issuing 
the warrant, or that (4) the warrant was executed illegally. If 
the seizure was made illegally without a warrant, the motion 
may be made on that ground. If the motion is granted, the 
property shall be restored unless it is subject to confiscation or 
was stolen or embezzled or obtained by false pretenses or by 
confidence game, in which case it shall not be returned. 


It will be observed that the foregoing statute prevents the return 
of articles of contraband or stolen property, etc., although an order 
suppressing them as evidence would be proper if they were shown 
to have been illegally seized. The statute is modeled to a consider- 
able extent upon Federal Rule 41(e).” 

New section 363.03 is in substance old section 363.03(1) with one 
addition: it provides for warrants to search the person believed to 
have the article in his possession. Previously no statute of this state 
has authorized the issuance of a search warrant to search a person. 
Yet the Wisconsin Supreme Court has held that, except when in- 
cidental to a valid arrest, no search of a person can be made without 
a valid search warrant.” Because of this decision by the court, it 
seemed wise to provide for search of the person to cover those con- 
tingencies where such warrants might become necessary.” 

Old section 363.03, subsections (2) and (3), provide at great length 
for the custody and disposition of baiting or fighting animals or 
birds and implements pertaining to their use. It seemed unnecessary 
to devote so much space in the statutes to a subject which seldom if 
ever arises and which may be sufficiently covered by general statute. 
Accordingly subsections (2) and (3) were deleted in this revision. 

Old section 363.04 provided briefly for the disposition of property 
seized. It provided in substance that the property should be safely 





73 Federal Rule 41(e) provides in part: 

A person aggrieved by an unlawful search and seizure may move the 
district court for the district in which the property was seized for the return 
of the property and to suppress for use as evidence anything so obtained on 
the ground that (1) the property was illegally seized without warrant, or 
(2) the warrant is insufficient on its face, or (3) the property seized is not that 
described in the warrant, or (4) there was not probable cause for believing 
the existence of the ground on which the warrant was issued, or (5) the 
warrant was illegally executed. . . . If the motion is granted the property 
shall be restored unless otherwise subject to lawful detention and it shall not 
be admissible in evidence at any hearing or trial... . 

It was not necessary to incorporate into new § 363.025 other parts of Federal 
_— 4l(e) for the reason that they are sufficiently covered in new § 355.09(3) 
and (5). 


™ State v. Wuest, 190 Wis. 251, 253-254, 208 N.W. 899 (1926). 
% The validity of statutes providing for warrants for search of the person has 
been sustained under both state and federal constitutions. 56 C.J. 1186, 1187. 
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kept as long as necessary for the purpose of being produced as evi- 
dence on any trial. Thereafter stolen and embezzled property should 
be restored to the owner, and all other things seized by virtue of a 
warrant should be destroyed under direction of the court or magis- 
trate, except baiting or fighting animals and birds. The provision for 
destruction of all property seized except stolen and embezzled goods 
and fighting animals and birds was obviously unsound. 

New section 363.04, which covers property validly seized without 
a warrant as well as property seized pursuant to a warrant, provides 
in detail for the disposition of such property by court order after it 
is no longer needed for evidence. It provides in substance: property 
stolen or embezzled or obtained by false tokens or pretenses or by 
means of a confidence game shall be restored to the owner; money 
shall be restored to the owner unless it is a part of a slot machine, 
in which case it shall be forfeited and paid into the school fund; in- 
toxicating liquors, beer, and personal property used in connection 
therewith shall be disposed of as provided in section 176.62 if it was 
seized in connection with a violation of section 66.054 or Chapter 
139 or 176; unclaimed property shall be sold at a public auction to 
be held by the sheriff once a year and the net proceeds paid into the 
county treasury; unclaimed money shall be paid into the county 
treasury; contraband shall be destroyed unless it is capable of an 
innocent use, in which case it may be sold and the proceeds paid 
into the school fund; in lieu of destruction, articles of contraband 
shall, at the request of the superintendent, be turned over to the 
state crime laboratory; fighting cocks and animals shall be returned 
to the owner if he be acquitted, but if convicted shall be sold by the 
sheriff and the proceeds paid into the school fund; property seized 
in connection with fish and game violations shall be disposed of as 
provided in Chapters 23 and 29; firearms, ammunition, explosives, 
bombs, infernal machines, and like devices which have been used in 
the commission of crime shall be turned over to and become the 
property of the state crime laboratory; any property not otherwise 
provided for by law shall be disposed of in such manner as the court 
in its sound discretion shall direct. 

Firearms, prior to the new law, have generally been kept by the 
sheriff or other officer and disposed of as he saw fit without making 
any accounting. Bullets, shells, and the like have generally been 
permitted to lie around in a drawer in the sheriff’s office until their 
identity has been forgotten or they have become lost. This new 
statute provides for shipment of all such things to the state crime 
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laboratory, where a collection of firearms, ammunition, etc. is being 
accumulated for reference purposes. 

New section 363.05 contains illustrative forms for use under the 
chapter. The search warrant form contains a provision requiring 
that return thereof be made within 48 hours, but this is merely illus- 
trative since no other provision in the statutes limits the time within 
which the warrant may be executed. As a general proposition, search 
warrants should be promptly executed and not held an unreasonable 
time before the officer takes action thereunder.” It has been held 
that where a time for execution is stated in the search warrant, it 
cannot be executed after that time, and in Milwaukee county it is 
customary to make the warrants returnable “‘within 48 hours.”’”” 

A search warrant ought to be executed in the daytime if possible, 
but there are some occasions, such as a raid on a gambling house, 
where it is more practical to execute the warrant at night when 
illegal activities are apt to be conducted. Execution of a warrant in 
the night is not ipso facto unreasonable.”* Accordingly, new section 
363.06 provides: 

363.06 Execution of Warrant; Evidence Not Suppressed. 

A search warrant may be executed at any reasonable time of 

the day or night, but shall be executed in the daytime if practi- 


cable. No evidence seized under a search warrant shall be sup- 
pressed because the warrant was executed in the night time. 


Unfortunately it sometimes happens that “‘leaks’’ develop, where- 
by advance notice of the raid is received by the person in charge of 
the place to be searched. As a result, by the time the officers arrive 
with the warrant, the articles sought have been removed from the 
premises. In order to discourage that sort of thing, new section 363.07 


provides: 


363.07 Secrecy. A search warrant shall be issued with all 
practicable secrecy and the complaint, affidavit or testimony 
upon which it is based shall not be filed with the clerk of court 
or made public in any way until the warrant is executed. Who- 
ever discloses prior to its execution that a warrant has been 
applied for or issued, except so far as may be necessary to its 
execution, shall be imprisoned not more than 30 days or fined 
not more than $100 or both, or he may be punished as for a 
criminal contempt of court. 





7 Dax aND Trpss, ARREST, SEARCH AND SEIzuRE, 157 (ed. 1946). 
77 Td. at 158. 
78 Td. at 159. 
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New section 363.08 provides: 


363.08 Substantial compliance. No evidence seized under 
a search warrant shall be suppressed because of technical ir- 
regularities not affecting the substantial rights of the accused. 


This section makes it clear that the accused may complain only 
of his own rights and that the rights invaded must have been sub- 
stantial and not merely technical to warrant suppression of the 
evidence. Thus, in Hansen v. State.”* it was held that the accused 
could not attack the validity of a warrant under which a search was 
made of premises belonging to another person upon which contra- 
band belonging to the accused was found. And in Rose v. United 
States,8° where the warrant described the residence of the defendant 
at a certain street address in Omaha, Nebraska, and the proof 
showed that the residence was in fact just beyond the line of the 
city limits, the description was nevertheless held to be sufficient. The 
court stated that ‘‘no question of venue or jurisdiction was involved, 
and no one was misled.” 

It is the hope of the advisory committee that its revision of Chap- 
ter 363 will tend to clarify the law relating to search warrants and 
searches made without warrants. The constitutional principles ap- 
plicable to this field cannot, of course, be altered by any statute. 
Nevertheless, there is need for legislation within the limitations of 
and supplementary to the constitutional rules, and this the advisory 
committee has attempted to provide as fully and completely as 


possible. 
(To be concluded in the May issue) 





79188 Wis. 266, 205 N.W. 813 (1925). See to the same effect Millin v. State, 
191 Wis. 188, 189, 210 N.W. 411 (1926). 


80 45 F.2d 459, 461 (8th Cir. 1930). 
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PRACTICE BEFORE THE INDUSTRIAL COMMISSION 


Mortimer LEvITAN* 


This article on practice before the Industrial Commission is 
perhaps mislabeled. To prevent anyone from reading it under a mis- 
apprehension of facts the following admissions are promptly and 
candidly made: (1) this article concerns only workmen’s compensa- 
tion cases;' (2) this article is only for the guidance of attorneys 
representing injured employees or their dependents.” 

It seems unnecessary to remark on the inherent dryness of the 
subject of practice, because nothing can be done about it. Only the 
occasional absurdities of practice can make it interesting or amusing, 
and there are no absurdities about practice before the Industrial 
Commission. The rules of practice are simple and sensible—at least, 
to anyone who will take the few minutes necessary to acquire a 
respectable familiarity with them. To those who thoroughly enjoy the 
vocal pleasures of condemning the unfamiliar, the rules will always 
remain mysterious and confusing. 

The Workmen’s Compensation Act*® is administered by the In- 
dustrial Commission‘ and subject to the provisions of chapter 102 
Wisconsin Statutes (1947); the commission “may adopt its own 
rules of procedure and may change the same from time to time.’ 
The procedural provisions of the Workmen’s Compensation Act are 
set forth in Sections 102.17 and 102.18, Wisconsin Statutes (1947). 
Supplementing these provisions the commission has adopted rules of 
practice which are printed in the Wisconsin Red Book (Administra- 





* Mortimer Levitan, A.B. (1912) University of Wisconsin; LL.B. (1915) 
Harvard; Assistant Attorney General, State of Wisconsin, since 1922, in charge 
of workmen’s compensation cases. 

1 For practice in unemployment compensation cases, see Wis. Stat. c. 108 
(1947), and then write to Unemployment Compensation Department, 137 E. 
Wilson Street, Madison, Wisconsin. 

2 One does not have to be an attorney licensed to practice in Wisconsin in 
order to represent parties at compensaticn hearings. ‘Either party shall have the 
right to be present at any hearing in person or by attorney, or any other agent...” 

1s. Stat. § 102.17(1)(am) (1947). This subsection and Rule 20, WorKMEN’s 
CoMPENSATION Practice RuLEs of the Wisconsin Industrial Commission govern 
the issuance, suspension and revocation of licenses to appear before the commis- 
sion. Incidentally, the Workmen’s Compensation Act pamphlet, furnished upon 
request by the Wisendin Industrial Commission contains not only the compen- 


sation act, but also valuable notes, tables, forms, rules of practice, etc. 
3 Wis. Star. c. 102 (1947). 
4 Wis. Strat. § 102.14 (1947). 
5 Wis. Start. § 102.15 (1947). 














tive Rules and Orders, 1948) and in the Workmen’s Compensation 


Act pamphlet. Rule 1 is: 


The rules of practice at hearings before the industrial com- 
mission will conform generally to the rules of practice before 
courts of equity. The aim is to secure the facts in as direct and 
simple a manner as possible. 


Any controversy® concerning compensation shall be submitted to 
the commission and every compromise of any claim for compensa- 
tion may be reviewed,’ subject to certain limitations as to time.* In 
order to invoke the jurisdiction of the Industrial Commission on a 
claim for compensation or death benefits, it is necessary to file an 
application stating the general nature of the claim. The statute pro- 
vides :° 

Upon the filing with the commission by any party in interest 


of any application in writing stating the general nature of any 
claim as to which any dispute or controversy may have arisen . . . 


However this does not mean that an application should be filed 
whenever there is a claim for compensation. If the parties are in 
agreement, they may stipulate the facts in writing, whereupon the 
commission will enter its order or award on the stipulation of settle- 
ment. The stipulation must set forth in detail the manner of com- 
puting the compensation and must be accompanied by the physician’s 
report stating the extent of disability.!° Unless the stipulation of 
settlement is in fact a compromise, it is highly important that the 
word “compromise’”’ should not appear—synonyms or substitutes 
possibly, but the word “compromise’”’ never! The reason is that 
under the provisions of Subsection (1) of Section 102.16, Wisconsin 
Statutes, unless the word “‘compromise’’ appears, the settlement is 
not a compromise and further claim is not barred except by the six- 
year statute of limitations provision." If there is a genuine com- 





6 Almost anything qualifies as a controversy; no dispute is ne J. 
Case Co. v. Industrial Comm., 210 Wis. 574, 576-577, 246 N.W. 591 (1933). oo 
oa Martin Co. v. Industrial Comm., 182 Wis. 79, 83-84, 195 N.W. 865 

7 Wis. Stat. § 102.16(1) (1947). 

8’ The Compensation Act contains its own statutes of limitations; Wis. Strat. 
§ 102.12 (1947), two-year limitation; Wis. Star. § 102.17(4) (1947), six-year lim- 
itation; WI1s. Star. § 102.16(1) (1947), one-year limitation relating to review of 
compromises. 

® Wis. Stat. § 102.17 (1)(a)’ (1947). 

10 Wisconsin Industrial Commission, WoRKMEN’s COMPENSATION PRACTICE 
Rugs, Rule 10, hereafter referred to as Practice Ruutes. They may also be 
found in Tae Wisconsin Rep Book (1948), p. 229 et seq. 

1 Wis. Stat. § 102.17(4) (1947). 
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promise it may be reviewed by the commission within one year 
from the date it is filed with the commission or from the date an 
award has been entered thereon; as long as the application for re- 
view is filed within the year, the commission may take definite action 
whenever it pleases.'” 

Applications for adjustment of claims are necessary only when 
there is some disagreement about the amount of compensation due, 
if any. Humanitarianism™ and business efficiency generally lead in- 
surance companies and self-insurers to pay promptly all legitimate 
claims under the Compensation Act. Refusal to pay is usually predi- 
cated on something more than the whim of an adjuster or myopia 
in a distant home office; indeed, it may be based on the lack of legal 
liability, for unfortunately not every workman who gets hurt is 
entitled to compensation. The reasons for the refusal of payment 
should always be ascertained, and the proper procedure for that step 
is simply to ask the employer, not the employee. After receiving 
your answer, prepare and file the application—unless, of course, you 
permit yourself to be convinced that the reasons for nonpayment are 
indubitably sound and, even more unlikely, you are able to convince 
your client that he has no valid claim for compensation. The com- 
mission supplies two forms of application blanks for adjustment of 
claims, one for accidents and one for occupational diseases.* An 
attempt should be made to fill out all of the blanks in the applica- 
tion, but it is better to fill out the blanks only partially than not to 
fill out any at all. Failure to fill out all the blanks completely usually 
results in nothing more disagreeable than a letter from the commis- 
sion requesting additional information. Of course the name of the 
employer should always be disclosed, as well as the date and nature 
of the injury and the name of the injured employee. The Industrial 
Commission will furnish the name of the insurance carrier. The party 
filing the application is known as the applicant and the adverse 
party is known as the respondent.” Thus, infrequently, an employer 


12 Where an order has been entered on a stipulation not containing the word 
“compromise,” only the compensation claimant has the privilege of requesting 
that the award be set aside; the employer and insurance carrier have no such 
privilege. Wacker v. Industrial Comm., 248 Wis. 315, 21 N.W.2d 715 (1946). 

8 But see the provisions of Wis. Stat. § 102.31(6) (1947), under which the 
Industrial Commission may recommend to the Commissioner of Insurance that 
the license of the yy be revoked when the insurance carrier fails to pay 
its claims promptly, and Wis. Star. § 102.28(2) (1947) under which the dixd 





trial Commission may revoke its order granting exemption from carrying insur- 
ance if the employer fails to discharge its liabilities. 

4 These forms are printed in the Compensation Act pee and may be 
copied in emergencies, as when the statute of limitations ma 


1% Practice Rugs, Rule 6. 


es a surprise approach. 
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or insurance carrier becomes the applicant by filing an application. 
The purpose of this legitimate maneuver usually is to secure a de- 
termination concerning the extent of liability or the identity of those 
entitled to death benefits. 

Amendment may be made to any pleading upon application to 
the commission and cause shown.'* However, the Supreme Court has 
indicated that the commission has no authority to “allow amend- 
ments as a court might do,’”’ but that “amendments to applications 
may be made by filing an amended or substitute application.””!” The 
commission itself “may bring in additional parties by service of a 
copy of the application’’!* and a party in interest may make itself a 
party by its own conduct.'® New parties can be brought in even 
after the expiration of the two-year statute of limitations,”° but not 
the employer. If he is not brought in within the two-year period, the 
claim for compensation is barred.”! 

While the filing of an application is the usual method for starting 
the commission on its way to a determination of the rights of the 
parties, the commission does not have to await an application before 
putting the administrative machinery in motion. If it believes that 
payment of compensation has not been made, it may on its own 
motion give notice to the parties and then proceed just as if an 
application had in fact been filed.” 

Not every claim under the Compensation Act requires the filing 
of an additional application. For instance, no new application is re- 
quired for a claim for increased compensation for violation of safety 
provisions* or for double or treble compensation for illegal employ- 
ment of minors™ or for maintenance during rehabilitation,* provided 
an application was filed for compensation. In regard to additional 





16 Practice RutEs, Rule 8. 

17 Sentinel News Co. v. Industrial Comm., 224 Wis. 355, 361, 271 N.W. 413, 
272 N.W. 463 (1937). 

18 Wis. Start. § 102.17(1)(a) (1947). 

19 Maryland Casualty Co. v. Industrial Comm., 230 Wis. 363, 370-371, 284 
N.W. 36 (1939). 

20 Wis. Stat. § 102.12 (1947). 

21 Sentinel News Co. v. Industrial Comm., 224 Wis. 355, 361, 271 N.W. 413, 
272 N.W. 463 (1937); Maryland Casualty Co. v. Industrial Comm., 230 Wis. 
363, 372, 284 N.W. 36 (1939). 

2 Wis. Stat. § 102.17(2) (1947); Valentine v. Industrial Comm., 246 Wis. 
297, 16 N.W.2d 804 (1944). Under Wis. Star. § 102.12 (1947) as amended by 
Wis. Laws, 1949, c. 107, issuance of notice of hearing has the same effect as the 
filing of an application—stops the running of the two-year statute of limitations. 
33 Wis. Stat. § 102.57 (1947). 

* Wis. Strat. § 102.60 (1947). 
% Wis. Star. § 102.61 (1947). 
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indemnity for pre-existing disability,” the commission detects the 
likelihood of such claims from its records, and schedules the matter 
for hearing on its own citation. This is true, also, in regard to claims 
for additional benefits for children from the state fund.?” Likewise, 
if lump sum settlements or advancements are desired,”* a letter to 
the commission swiftly motivates the administrative machinery. 

After the timely filing of an application, it requires a vast concen- 
tration of carelessness or an overwhelming amount of excess ingenuity 
to commit any serious procedural error.”® The filing of the applica- 
tion puts the controversy on the commission’s conveyor line and the 
case progresses steadily and inevitably to final determination. The 
commission, of course, acknowledges the receipt of the application 
and it proceeds to follow out the statutory mandate of mailing “a 
copy of such application to all other parties in interest.’’*° The ad- 
verse parties must file their answers with the commission within ten 
days and the commission serves a copy of the answer upon the party 
making the application.** The commission then sets the case for 
hearing, giving the parties at least ten days’ notice.** While the 
statutory provision® requiring the commission to fix a time of hear- 
ing which shall not be more than forty days after the filing of such 
application is obviously directory, the commission has a noble ob- 
session regarding the prompt hearing and early disposition of com- 
pensation claims. 

The time to start preparing for the hearing is not the day after 
the hearing. The time to start, especially in regard to medical evi- 
dence, is a few days before filling out the application. The commission 
in its rules concerning the use of verified medical and surgical reports 
—of which more, much more, will be said shortly—hopefully requires 
that such reports be filed with the application, or as soon thereafter 
as possible.* These reports® are extraordinary time, money and 
disposition savers! The subsection provides that the contents of 





2 Wis. Star. § 102.59 (1947). 

27 Wis. Stat. § 102.49 (1947). 

28 In regard to payment in gross the commission has absolute discretion. 
Flanner Co. v. Industrial Comm., 193 Wis. 46, 213 N.W. 660 (1927). 

29 Both in courts and before administrative tribunals, excess ingenuity is fre- 
quently more ruinous to the presentation of cases—and, sotto voce, their adjudica- 
tion—than carelessness. 

30 Wis. Start. § 102.17(1)(a) (1947). 

31 Practice Rutes, Rule 5, 

32 Practice Rutes, Rule 5; Wis. Stat. § 102.17(1)(a) (1947). 

33 Wis. Star. § 102.17(1)(a) (1947). 

* Practice Rugs, Rule 22, par. 5. 

% Authorized by Wis. Star. § 102.17(1)(as) (1947). 








verified medical and surgical reports by physicians and surgeons 
licensed in, and practicing in, Wisconsin, presented by claimants shall 
constitute prima facie evidence as to the matters therein contained, 
subject to such rules and limitations as the commission may pre- 
scribe. The chief limitation placed on the use of these reports is 
as follows: 


Matters stated in such report which would not be competent 
or material evidence if given as oral testimony shall not be com- 
petent or material as prima facie evidence if objection is made, 
except as corroborated by competent and material oral testi- 
mony. 


These reports must be submitted to the commission upon a form 
prescribed and furnished free by the commission, and must be verified. 

Instead of coercing an overburdened doctor into deserting his 
plethora of patients from nine until five, in order to attend a hearing 
involving only one of his patients, simply request—or better still 
beseech—him to fill out promptly form No. A-16-b, promptly swear 
to it before a notary public, and promptly return it to you.*” The 
commission has a rule to the effect that if reports are not filed with 
the commission fifteen days prior to the date of hearing, they will 
be unacceptable as evidence ‘‘except upon good cause for failure so 
to file, established to the satisfaction of the commission.’’** A report 
filed too late may be just that—ztoo late. The commission may require 
additional or supplementary reports, and if these are not submitted 
in the time it specifies prior to the hearing, the commission may 
exclude as evidence all reports previously filed.*® 

When the commission receives a properly executed A-16-b report, 
it promptly serves a copy upon the employer or the insurance car- 
rier,“ and the employer or insurance carrier who wishes to cross- 
examine the doctor has the burden of arranging and paying for his 
appearance at the hearing.“ 





% Practice Russ, Rule 22, par. 1. 
37 While only one copy is required, the commission prefers three copies, saving 
the commission the work of making copies. 
38 Practice Rugs, Rule 22, par. 5. 
%* Practice Russ, Rule 22, par. 4. 
«© Practice Rugs, Rule 22, par. 6. 
“In regard to Wis. Stat. § 102.17(1)(as) (1947) the 1949 Compensation Act 
pamphlet contains this note: 
The purpose of this provision is to equalize to a de; the opportunity for 
parties to present pertinent testimony. The cost of appearance of medical 
witnesses is, at times, prohibitive to employes. Under this amendment, the 
burden of producing the physicians for cross-examination desired is imposed 
upon the employer or insurance company. 
(note 30, p. 19). 
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Incidentally, in compensation cases medical reports cannot go into 
secret seclusion to be consulted only by the party paying for the 
reports. Under Rule 21, upon the request of the Industrial Commis- 
sion, any party in interest to a claim under the Compensation Act 
must furnish the commission ‘‘with copies of all physicians’ reports 
in their possession or procurable by them. When deemed advisable 
by the Industrial Commission, copies of such reports may be fur- 
nished to the other parties in interest.’’ If, then, an attorney has any 
curiosity concerning the nature of the medical defense, a courteous 
request to the employer or insurance carrier for copies of physicians’ 
reports will almost invariably bring the reports out of hiding; if 
politeness fails, a letter to the Industrial Commission will prove an 
effective substitute. 

When a compensation case is set for hearing, it is much less work 
to try the case than to achieve a continuance. The statute authorizes 
the commission to adjourn hearings from time to time and to hold 
hearings at such places as the commission shall designate. However, 
the commission is very reluctant to grant continuances except in 
calamitous circumstances.“ 

The commission usually attempts to set the hearing at a place 
most convenient to the claimant; indeed, the application form con- 
tains the question, ““Where should hearing be scheduled?’ The re- 
spondent, however, is always entitled to a hearing at or near the 
place where the accident occurred. Multiple hearings cause delay, 
inconvenience and expense, and the commission cherishes the idea 
of having all essential testimony introduced at one hearing. If, for 
instance, the claimant is examined by an out-of-town physician at 
the request of the respondent, the physician’s testimony must be 





4 Wis. Srat. § 102.17(1)(a) (1947). 


48 The commission, in its Compensation Act pamphlet, states in a note to 

Rule 9, which concerns extension of time and adjournments of hearings: 
Continuances can be granted only for good cause and not merely for the 
convenience of the parties. Immediately upon receipt of hearing notice, neces- 
sary witnesses should be informed and definite arrangements made for their 
attendance. Continuance cannot be granted except in great emergency, and 
only if more than ten days’ notice is given to the commission. Continuance 
will not be granted merely for the convenience of a party, nor because parties 
have so agreed between themselves. Unless the commission’s consent to con- 
tinuance is secured, hearing will be had as and when scheduled, and the 
commission’s decision reached upon such testimony as may be offered. Con- 
tinuances will not be allowed at the last minute. 

(Workmen’s Compensation Act Pamphlet (1949), p. 77). 
See also, Woodside School District v. Industrial Comm., 241 Wis. 469, 476, 

6 N.W.2d 182 (1942) where the court said: 

The commission is to be commended for not permitting further delay. The right 

of claimants to compensation should be decided as expeditiously as possible. 
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introduced at the time and place of hearing, and no special hearing 
will be scheduled at the place where the physician resides. 

The attendance of witnesses at hearings can be compelled by the 
issuance of subpoenas. The commissioners and examiners have the 
right to issue subpoenas“ and the way to come by these persuasive 
documents is to ask the commission for a reasonable supply. As in 
court cases, the party calling the witness has the obligation of paying 
witness’ fees and mileage.* The penalties for failure of a witness to 
respond to a subpoena are so drastic that noncompliance is rare. 

Adverse examinations before hearings are not permitted ‘except 
as to a witness who is beyond reach of the subpoena of a commissioner 
or examiner, or in the situations presented in subsections (2), (3) or 
(4) of section 326.07.’’*7 Depositions, however, “may be taken and 
used upon any hearing where the convenience of the witnesses or 
parties may so require.’’4® 

Expert witnesses are sometimes referred to as expensive but 
necessary evils. They are seldom evil, frequently necessary and 
always expensive. In compensation cases when liability is dependent 
upon a controverted medical question, expert witnesses are highly 
desirable. Sometimes if an attorney will induce the general practi- 
tioner to read the right kind of recent medical literature, the general 
practitioner becomes a temporary inexpensive expert witness who 
can discourse almost as readily as the experts, who may or should 
have read the same literature. Of course all witnesses should be at 
the hearing at the designated time—that is, all but medical witnesses 
who, having patients as well as hearings to attend to, are physically 
and mentally unable to wait around for hours before being called to 





4 Wis. Stat. § 325.01(4) (1947). 

46 $2.50 a day for witnesses; $4.00 for interpreters; five cents a mile for travel- 
ing. Wis. Stat. § 325.05 (1947). 

From $25.00 to $100.00 fine or imprisonment in the county jail not longer 
than thirty days, Wis. Star. § 102.17(3) (1947), and commitment to close con- 
finement in the county jail until he shall testify or do such act, or be discharged 
according to law, Wis. Stat. § 325.12 (1947). See State ex rel. St. Mary’s Hos- 
pital v. Industrial Comm., 250 Wis. 516, 27 N.W.2d 478 (1947). 

7 Wis. Srat. § 102.17(1)(bm) (1949). Until the enactment of Wis. Laws, 
1949, c. 107, no adverse examinations before hearing were permitted. The 1949 
amendment: 

permits examination of a witness beyond reach of the subpoena of a commis- 

sioner or examiner, or when a witness shall be about to go out of the state 

not intending to return in time for hearing, or when he shall be so sick or 
infirm or aged as to make it —— that he will not be able to attend hear- 
ing, or in case of a member of the legislature if a committee or house of which 
he is a member is in session, provided the member is willing to waive his 
privilege. 

Workmen’s Compensation Act Pamphlet, 1949, pp. 19-20. 

48 Practice RuLgEs, Rule 11. 
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testify. But even medical witnesses may safely appear at the desig- 
nated time, for the commission attempts to accommodate doctors 
whenever possible without unduly interrupting the regular proceed- 
ings. If the time that medical witnesses can spend at the hearing is 
limited to the absolute minimum, arrange to have them (1) near a 
telephone and (2) available within a reasonable time—or at least 
shortly thereafter. Experienced expert witnesses, incidentally, are 
usually on time; they can arrange their schedules so as to allot a half 
day or a whole day solely for the hearing—a fact which must be con- 
sidered before decrying their fees. 

All necessary witnesses, animate as well as inanimate, should be 
brought to the hearing. It is much easier, for instance, to present in 
evidence bills for medical and hospital care, medicine, funeral ex- 
penses, etc., and significant letters, account books, cancelled checks, 
etc., if they are in the hearing room rather than at home in the dresser 
drawer. Only one cause of action for compensation arises from an 
accident, and the claim is not severable.‘* Usually the parties get 
only one chance to establish their claim; that chance should not be 
botched by irremediable omissions. When the hearing is over there 
should be no letters to write, no reports to supply, no half-completed 
tales to finish: the controversy should be ready for adjudication. 

Hearings are conducted with dignified informality, with the sole 
object of ascertaining the essential facts as simply, directly and 
accurately as possible. The first order of business is to get the appear- 
ances into the record, and the next step is to stipulate all facts upon 
which there is no disagreement. The burden of proving all facts 
necessary to the allowance of compensation is on the claimant.® 
Evidence is presented in much the same manner as in a court of law, 
but with more flexibility and informality. The rules of evidence 
apply, but not excessively. As the court said in First National Bank 
v. Industrial Commission :™ 

The Industrial Commission acting as an administrative board 
is not held to the same strict rule with respect to rulings on the 

admission of evidence as courts of law. . . 





 R. J. Wilson Co. v. Industrial Comm., 219 Wis. 463, 468-469, 263 N.W. 204 
(1935); State ex rel. Watter v. Industrial Comm., 233 Wis. 48, 52-53, 287 N.W. 
603 (1939); Gergen v. Industrial Comm., 249 Wis. 140, 143, 23 N.W.2d 473 
1946). 


5° Skelly v. Industrial Comm., 254 Wis. 315, 319, 36 N.W.2d 58 (1949). 

5! First Nat. Bank v. Industrial Comm. 161 Wis. 526, 528, 154 N.W. 847 
(1915). See also Maryland Casualty Co. v. Industrial Comm., 230 Wis. 363, 
371, 284 N.W. 36 (1939), where the court said: “The commission is not a court, 
and it is not required to conduct its proceedings according to the course of courts.” 
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The admission of incompetent evidence will not operate to 
reverse the award if there be any basis in the competent evidence 
to support it. 


The court has held,® and almost held,* that an award cannot be 
sustained if it rests solely on hearsay evidence. Since incompetent 
testimony does no harm if accompanied by competent testimony, 
objections to the admission of useful testimony should be held to 
the minimum. Jury-impressing objections should never be made; 
client-impressing objections—well, only with great restraint. The 
examiners rule on the admissibility of evidence, but frequently the 
enigmatic ruling is “‘admitted subject to the objection.”’ In view of 
the investigative cast of the hearing, it is far better to have a sprin- 
kling of inadmissible evidence in the record than to exclude some 
competent evidence. 

And now, to commingle in one paragraph a variety of matters 
concerning evidence and proof: Reports furnished to the commission 
by employers are not admissible as evidence. However, physicians 
who have attended or examined employees may be required to tes- 
tify.» Where unestranged parents® qualify as dependents under the 
provisions of Section 102.48(1), Wisconsin Statutes, it is unnecessary 
to prove any actual dependency,*’ unless they are claiming total 
dependency.** Where the person claiming dependency is a nonresident 
alien, dependency can be established only by certain specified written 
evidence of contributions; but this requirement is inapplicable if the 
employee has not been continuously in the United States for at least 
one year prior to his injury and has not been remuneratively em- 
ployed therein for at least six months.*® In hernia cases it is important 
to show what happened before, at the time of, and immediately fol- 





8 Lloyd-McAlpine L. Co. v. Industrial Comm., 188 Wis. 642, 647-648, 206 
N.W. 914 (1926). 

53 Milwaukee E. R. & L. Co. v. Industrial Comm., 222 Wis. 111, 115, 267 
N.W. 62 (1936). 

* Wis. Start. § 102.40 (1947). 

5 Wis. Stat. § 102.13(1) (1947). This subsection was amended by Wis. Laws, 
1949, c. 107 by the addition of the following: 

Notwithstanding any other statutory provisions, any physician attending a 

workmen’s compensation claimant may furnish to the employe, employer, 

workmen’s compensation insurance carrier, or the commission information 

and reports relative to a compensation c! 

5 See Burt Brothers v. Industrial Comm., 255 Wis. 488, 39 N.W.2d 388 (1949). 

57 Born v. Industrial Comm., 205 Wis. 533, 535-536, 238 N.W. 393 (1931). 

58 Burrows v. Industrial Comm. 246 Wis. 152, 154, 16 N.W.2d 434 (1944); 
see also, Cherry v. Industrial Comm., 246 Wis. '279, 282-283, 16 N.W.2d 800 
(1944), where a mother was held to be totally dependent on her son. 

59 Wis. Strat. § 102.51(2)(c) (1947) as amended by Wisconsin Laws 1949, c. 107. 
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lowing the accident which caused the accidental hernia® or the nature 
of the work which caused the occupational hernia." The introduction 
of medical testimony in hernia cases is usually a waste of time be- 
cause the industrial commission has the status of an expert on that 
subject and may disregard all medical testimony.” Even in some 
cases not involving hernias, “‘the commission is not bound by the 
medical testimony but may consider facts testified to by lay wit- 
nesses.’’®’ Where the fact is a matter of the “common knowledge or 
within the acquired expert knowledge of the commission,” no formal 
taking of evidence is necessary.“ Whenever the testimony at a hear- 
ing “indicates a dispute, or is such as to create doubt, as to the extent 
or cause of disability or death,’ the commission may order an in- 
dependent examination at the expense of the employer; the written 
report must be transmitted in writing to the commission, and a copy 
furnished to each party ‘“‘who shall have an opportunity to rebut the 
same on further hearing.’ The commission may also cause testi- 
mony to be taken, premises inspected, timebooks and pay rolls 
examined, and may order the claimant to be examined by a physician; 
such ex parte testimony, however, must be reduced to writing and 
“either party shall have opportunity to rebut the same on final 
hearing.” 

At the end of the hearing claimant’s attorney should—with his 
client’s consent, of course—request protection on attorneys’ fees, be- 
cause injured workmen frequently have no funds for payment except 
from their awards. With the consent of the claimant the commission 
may order payment of the fee directly to the attorney.” Also at the 
end of the hearing, but only if the facts in the controversy are ex- 
ceedingly complicated or the legal question is unusually difficult, 





60 Meade v. Wis. M. M. Co., 168 Wis. 250, 251-252, 169 N.W. 619 (1918). 

61 Marathon P. M. Co. v. Industrial Comm., 203 Wis. 17, 233 N. W. 558 (1930). 

6 McCarthy v. Sawyer-Goodman Co., 194 Wis. 198, 215 N.W. 824 (1927); 
Marathon P. M. Co. v. Industrial Comm., 203 Wis. 17, 233 N.W. 558 (1930); 
Prentiss Wabers Prod. Co. v. Industrial Comm., 230 Wis. 171, 283 N.W. 357 
(1939). 

68 Nash-Kelvinator Corp. v. Industrial Comm., 253 Wis. 618, 624, 34 N.W. 
2d 821 (1948). Cf. F. A. McDonald Co. v. Industrial Comm., 250 Wis. 134, 
137-138, 26 N.W.2d 165 (1947); Globe Steel Tubes Co. v. Industrial Comm., 
251 Wis. 495, 624, 29 N. W.2d 510 (1947). 

* Creamery Package Mig. Co. v. Industrial Comm., 211 Wis. 326, 332-333, 
248 N.W. 140 (1933). 

6 Wis. Star. § 102.17(1)(c) (1947). 

% Wis. Strat. § 102.17(1)(b) (1947). General A. F. & L. Assur. Corp. v. Indus- 
trial Comm., 223 Wis. 635, 641-642, 271 N. W. 385 (1937). 

67 Wis. Strat. § 102.26(3) (1947). Wis. Srar. § 102.26(2) (1947) as amended by 
Laws 1949, c. 467 forbids the charging, without previous authorization by the 
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arrangements should be made with the examiner for the filing of 
briefs. If briefs are not filed within the time allotted the examiner 
concludes that counsel have decided, usually correctly, that briefs 
are unnecessary. 

After the final hearing it becomes the function of the examiner 
to make and file his findings upon all of the facts involved in the 
controversy and his order stating his determination as to the rights 
of the parties. Section 102.18 (1), Wisconsin Statutes, makes this 
the duty of the Industrial Commission, but Subsection (2) permits 
the commission to authorize a commissioner or examiner to make 
findings and orders.®* The findings, orders and awards, which may be 
final or interlocutory,®® are mailed to the parties as well as to the 
parties’ attorneys. 

Any party dissatisfied with the findings or order of the examiner 
may file a written petition with the Industrial Commission within 
twenty days from the date a copy of the findings or order was mailed 
to the last known address of the parties in interest.7° While the 
statute authorizes the commission to grant an additional twenty 
days, if a party has been prejudiced because of exceptional delay in 
the receipt of the copy of any findings or order,” no reliance should 
be placed on this provision, for experience has shown that exceptional 
delays in the receipt of copies of the findings happen very rarely. 
During the twenty days the examiner may set aside, reverse or 
modify his findings.” 

If no petition for the review of an examiner’s findings or order is 
filed within twenty days, the findings and order become the findings 
and order of the Industrial Commission,” and they are not subject 
to review by the circuit court.“ The rules in regard to appeals from 





Commission of more than twenty percent of the recovery and not over ten per- 
cent or in excess of $100 in cases of admitted liability where there is no dispute 
or no — or appeal is necessary. Twenty percent means, roughly speaking, 
that if a workman loses an arm at the shoulder (500 weeks) the lawyer gets the 
thumb at the proximal joint (100 weeks). A thumb, incidentally, is worth five 
times as much as a little finger. Wis. Stat. § 102.52 (1947). 

68 As a matter of practice, individual commissioners do not conduct hearings 
in compensation cases. 

6° Interlocutory orders are not res judicata. Maryland Casualty Co. v. Indus- 
trial Comm., 230 Wis. 363, 369, 284 N. W. 36 (1939). 

Asa matter of office routine the orders are dated the day of mailing. 

1 Wis. Strat. § 102.18(3) (1947); See Margolis Produce Co., v. Industrial 
Comm., 256 Wis. 248, 40 N.W.2d 586 (1949). 

” Wis. Strat. § 102.18(4) (1947). 

73 Wis. Strat. § 102.18(3) (1947). 

™ See Wis. Start. § 102.23(1) (1947); Wichman v. Industrial Comm., 237 Wis. 
13, 16, 296 N.W. 78 (1941), where the court said: 

We’ see no escape from the conclusion that a petition for review of an ex- 

aminer’s order or award addressed to the commission must precede the com- 
mencement of an action in the circuit court. 
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an order of an examiner to the Industrial Commission are set forth 
in Rule 19 of Practice Rules. The party appealing must file his 
petition with the commission, setting forth separately the particular 
finding or findings as to which it is claimed error has been made. The 
commission furnishes, without charge, forms for petitions for review 
(also printed in the Compensation Act pamphlet) and these forms 
should be used with variations, of course, when necessary to disclose 
why the party is dissatisfied. In filing a petition, however, it is un- 
necessary to express any derogatory opinion concerning the examiner 
who had the temerity to decide adversely. The examiners are highly 
skilled, conscientious civil service employees; they did not acquire 
their ability and experience by political appointment or election. 
Briefs may be filed with the petition, but not thereafter unless per- 
mitted by the commission; and oral arguments are not permitted 
except upon request of the commission. 

The statute requires the commission to affirm, reverse, set aside 
or modify the findings of the examiner within ten days from the 
filing of the petition for review,” but the ten-day provision is merely 
directory.” In reviewing the examiner’s order the commission must 
weigh the evidence taken before the examiner,”’ and it may rely on 
the notes taken by the examiner.’* If the commission sets aside the 
original decision, it notifies the opposing party. That is the first 
notice the opposing party gets concerning the petition for review. 
He then has ten days from the date of notice “to make answer.’’”® 
The answer must ‘meet separately each contention of the petitioner 
by a concise statement.’’®® The commission, of course, furnishes, as 
well as prints in its compensation act pamphlet, the forms on which 
to “make answer.’’ When the commission sets aside the examiner’s 
order, the status of the case is completely open as though it had 
never been brought before the examiner.*! The commission may 
order an examiner to take additional testimony, or it may enter the 
proper findings on the testimony already submitted. If the commis- 





% Wis. Star. § 102.18(3) (1947). 

% State v. Industrial Comm., 233 Wis. 461, 289 N.W. 769 (1940). 

71 State ex rel. Madison Airport Co. v. Wrabetz, 231 Wis. 147, 285 N.W. 504 
(1939); Kaegi v. Industrial Comm., 232 Wis. 16, 285 N.W. 845 (1939). 

78 Berg v. Industrial Comm., 236 Wis. 172, 294 N.W. 506 (1940); Beem v. 
Industrial Comm., 244 Wis. 334, 12 N.W.2d 42 (1943). 

79 Practice Russ, Rule 19(2)(b). 

8® Practice Rutes, Rule 19(3). 

81 General A. F. & L. Assur. Corp. v. Industrial Comm., 223 Wis. 635, 271 
N.W. 385 (1937); Tiffany v. Industrial Comm., 225 Wis. 187, 273 N.W. 519 
fes7} ; Milwaukee County v. Industrial Comm., 224 Wis. 302, 272 N.W. 46 
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sion affirms the original decision or directs the taking of further 
testimony, it notifies the parties in interest. 

The commission may set aside, modify or change any order, find- 
ings or award (whether made by an examiner, an individual commis- 
sioner, or the commission as a body) on the grounds of mistake or 
newly discovered evidence,® but newly discovered evidence must 
come within that term as defined in the law,* and the mistake must 
in fact be a mistake.“ An order setting aside on the grounds of mis- 
take or of newly discovered evidence is nonreviewable.® After the 
twenty days have expired the commission has no further jurisdiction 
to modify its order or award, and it has no statutory authority to 
enforce its awards.® If any party is still dissatisfied with the award 
or lack of award, he may commence an action for review in the 
circuit court for Dane county within thirty days from the date of 
the award; but that is a subject beyond the scope of an article on 
practice before the Industrial Commission. 





8 Wis. Strat. § 102.18(4) (1947). 

8’ Seaman Body Corporation v. Industrial Comm., 214 Wis. 279, 252 N.W. 
718 (1934). 

* Edward E. Gillen Co. v. Industrial Comm., 219 Wis. 337, 263 N.W. 167 
(1935); State ex rel. Watter v. Industrial Comm., 233 Wis. 48, 53, 287 N.W. 
692 (1939). 

‘sD Fuel & Supply Co. v. Industrial Comm., 224 Wis. 298, 272 N.W. 
25 (1937). 

% In regard to enforcement of awards see Wis. Strat. § 102.20 (1947), for 
method of obtaining judgment on award; Wis. Strat. § 102.21 (1947) for enforc- 
ing awards against pans pe ey and Wis. Stat. § 102.22 (1947) regarding 
interest on sums not paid when due. 
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COOPERATIVES IN INTERNATIONAL TRADE 


WILLIAM SPRAGUE BarneEs* 


A discussion of the legal problems of world trade presupposes an 
understanding of the sources of international commercial law. It is 
no secret that the power to formulate rules and regulations for this 
trade is exercised by both business and government. 

So long as Austin’s analysis of law as the ‘command of the sover- 
eign’’ was in vogue, the ancient idea of law-making by private groups 
remained in relative obscurity. But the fact is inescapable that 
freedom of contract has given birth to a set of rules which are valid 
by force of economic persuasion, by recognition as commercial usage. 

...the great complexes of property and contract which con- 

stitute our industrial machine . . . exert under these forms and 

sanctions of law enormous powers of determining the substance 
of economic and social arrangement, in large part irrespective 
of the will of particular individuals.' 


This element of self-ordering as a complement to state-made law 
is particularly advanced in international trade. Standard contract 
forms worked out by large businesses and trade associations often 
force the other contracting party to adhere without opportunity to 
bargain over the terms.” Litigation in the courts is discouraged by 
the commercial arbitration clause and business practices established 
by the association are imposed on all who would trade in certain 
commodities.* As Prausnitz has pointed out, the result is uncertainty 
as to the rules applicable to international contracts; the state-made 
law is disregarded by the trade in the drafting of quasi-legislative 
standard terms.‘ 

The system known as the Conflict of Laws aims only at resolving 
differences between the laws which might reasonably be applied to a 
transaction by choosing which law should properly be applied. It 
does not touch the broader conflict between competing sources of 





* William S. Barnes, B.A. (1940) Yale; LL.B. (1947) Harvard; candidate for 
docteur en droit, Geneva, Switzerland; research associate in comparative law at 
the University of Michigan Law School. 

1 Jaffe, Law-Making by Private Groups, 51 Harv. L. Rev. 201, 220 (1937). 

? Kessler, Contracts of Adhesion—Some Thoughts about Freedom of Contract, 
43;Co.. L. Rev. 629 (1943). 

a be. oe Private Law-Making by Trade Associations, 62 Harv. L. Rev. 1346 
9). 
4 Prausnitz, STANDARDIZATION OF COMMERCIAL ConTRACTs, 143 (1937). 
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law. An international legal system, however, must reconcile these 
conflicting sources of law and develop an order capable of applying 
to subject and source with equal validity. This is especially true in 
the face of increased state trading activities by branches of the very 
governments which promulgate the laws to govern such activities. 
Law, in this broad sense, has been cancelling itself out in a civil war 
between mercenaries, governments and private groups, while each 
side prepares elaborate reports on developments in the enemy camp. 

If this situation remains so tense, it will have an adverse effect on 
the movement of goods and the prosperity of the world. But if busi- 
ness and government pool their interests, as has been done in inter- 
national commodity agreements, the individual consumer loses any 
effective voice in the management of the organization which supplies 
his needs. 

In view of these developments, cooperative trading between the 
inhabitants of different countries becomes significant. Through such 
trading it may be possible for the individual consumer or producer 
to make his needs felt in the international trade, and the conflict 
between state-made law and trade organization-made law may be 
resolved. 

In this discussion of international cooperative trading, it will be 
my task to define the basic concepts of cooperatives and to compare 
these concepts with the positive law which has defined cooperatives, 
in both this and other nations. This consideration will involve exam- 
ining the type of cooperative suitable to internationai trade and dis- 
tinguishing cooperatives from cartels and other types of corporate 
combinations. 


FUNDAMENTAL FEATURES OF COOPERATIVES 


There is no convenient simple definition of what a “cooperative” 
is, although it might be fair to say that it represents the ultimate in 
self-ordering. Recently, attention has been drawn to the importance 
of by-laws and internal arrangements in cooperative associations.® It 
is one peculiarity of the cooperative that its legal status id sufficiently 
vague to require examination of the relationship between the co- 
operative and its members as expressed in the bylaws, articles of 
incorporation, or contractual agreements, in order to decide whether 
an organization is a true cooperative. What are the four cornerstones 
of cooperative activity? 


£ 





5 Fauquet, Formation et Consolidation’de la ‘“Coutume Cooperative,’ 30 Le 
CooreRATEUR Suisse 65 (1948); Gutzwiller, Streifzuge durch Genossenschafts- 
statuten, 85 ZEITSCHRIFT DES BERNISCHEN JURISTENVEREINS 1 (1949). 
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1) The legally enforceable obligation of the cooperative as a legal 
entity to return to its members and patrons, in proportion to their 
patronage, all surplus over and above operating expenses.® 

2) A membership open to all without discrimination. It follows 
from this that the value of a share will automatically remain at par 
and that a transfer of a share of the variable capital of the cooper- 
ative will not be an impersonal stock exchange transaction.’ 

3) The equality of voting rights of all members regardless of 
number of shares held by the member. This democratic control means 
that the cooperative is essentially an association of persons and not 
of capital; it is sometimes achieved by limiting individual holdings.*® 

4) A limited or fixed rate of return on the invested capital so that 
the cooperative shares are in the nature of an indebtedness and are 
not entrepreneurial.°® 

It is not my purpose to fill in all the details of this definition, as 
each of the above characteristics has ramifications and interrelations 
which demand fuller treatment.’° 


Patronage Refunds as a Test for Cooperatives 


The four characteristics are almost universally recognized," but 
different implications are often drawn from them. Of the various 
types of combinations, associations and agencies which are familiar 
in international trade, few would consider themselves cooperative 
within the four corners of these principles. Nevertheless, many of 
the cases involving the taxability of patronage refunds have treated 
such organizations in the same way as cooperatives without discuss- 
ing the other essential characteristics."* An example is found in 


6 Statistics indicate that the patronage refund is still not equivalent to net 
earnings. Parker and Cowan, C ative Associations in Europe, (U. S. Bur. or 
Lasor Statistics Buu. No. 770). 

7 But see Nourse, THe Lecau Status or AGRICULTURAL COOPERATION 272 
(1928) approving restrictions upon membership as a safeguard to the cooperative 
type of business. 

8 For a general survey, see Dicpy, A Digest or CoopeRATIVE Law aT Home 
AND AsroaD (1933) Introduction. 

® The idea of capital as a “hired servant’ is reiterated by Fauquet, The Eco- 
nomic and Legal Status of Cooperative Institutions, 58 Int’, Lasor Rev. 480, 
484 (1948). 

10 The cooperative share alone has been the subject of many books and doctoral 
theses, e.g. Caprraine, La NaTurE JURIDIQUE DES Parts SocIALES EN Droit 
Suisse (1936). 

11 The International Cooperative Alliance desires applicants for membership 
to show that they conform to these four principles: (1) open membership; (2) 
democratic control; (3) distribution of surplus earnings to members in proportion 
to patronage; (4) limited interest on share capital. 

12 American Box Shook Export Assn. v. Commissioner, 156 F.2d 629 (9th Cir. 
1946). See also, Fruit Growers’ Supply Co. v. Commissioner, 56 F.2d 90 (9th 
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American Box Shook Export Association v. Commissioner," in which 
the court applied this sole test in deciding whether the organization 
was eligible for the “cooperative”? income tax exemption under 
Section 101(12) of the Internal Revenue Code: 


In order to be a true cooperative, however, the decisions 
emphasize that there must be a legal obligation on the part of 
the association, made before the receipt of income, to return 
to the members on a patronage basis, all funds received in ex- 
cess of the cost of the goods sold. Such an obligation may arise 
from the association’s articles of incorporation, its by-laws, or 
some other contract. 


In order to be able to exclude income from taxation, this obligation 
must exist, but the mere existence of such an obligation does not 
make the organization “‘a true cooperative.’’? Any corporation may 
distribute its surplus in the form of patronage dividends; the co- 
operative is unique in that it is so organized that it has nothing to 
lose from such a course of action. The customer of a cooperative buys 
or sells at a fair price not merely because of competition or price 
regulation by the government but because he owns and controls the 
organization with which he is dealing, and is entitled to its benefits. 

The American Box Shook Export Company did not pretend to be 
cooperative although other similar associations have been successful 
in establishing such status.'* Not all nonprofit associations providing 
services to proprietary business at cost are cooperative, even though 
they qualify for income tax exemption under Section 101(12)." 

The Tax Court has generally allowed patronage dividends to be 
excluded if they never came under the control of the management, 
and were always the property of the patron.’* There is an obvious 





Cir. 1932); Uniform Printing and Supply Co. v. Commissioner, 88 F.2d 75 (7th 
- ise: Farmer’s Union Cooperative Co. v. Commissioner, 90 F.2d 488 (8th 
ir. 

13 American Box Shook case, supra note 12 at 630. 

4 The California and Hawaiian S Refining Corporation, one of the largest 
rao refineries in the world chan; over in 1926 to the cooperative form. See 
po a for Tax Exemptions; A Threat to Free Enterprise, 40 P. U. Fort. 267, 

Int. Rev. Cope § 101(4). Canada: Income Tax Act, 1948, 12 Gro. 6, c. 52 
§ 66(c) allows exemption for three years on certain conditions one of which is 
that at least ninety percent of the members are individuals and at least ninety 
percent of its shares, if any, are held by individuals. Section 68 allows deduction 
of patronage refunds under carefully specified conditions. Mexico: Ley pe Im- 
PUESTO SOBRE LA Renta of 31 XII 1941 and 22 I 1943; Decreto OrrictAL ex- 
empts from income tax cooperatives which deal only with members and which 
do not distribute dividends. For this purpose, overcharges (patronage refunds) 
are not considered dividends. 

Farmers Union Cooperative Exchange v. Commissioner, P-H 1944 TC 
Mem. Dec. $44, 384 (1944). United Cooperatives, 4 T.C. 93 (1944). Fountain 
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advantage of shifting to this “cooperative” form in export associ- 
ations simply to improve their tax status. Future arrangements 
promise to be more subtle and more effective, but the experience of 
the Railway Express Agency’ should give profit business cause to 
wonder how flexible the ‘‘cooperative”’ device will prove to be. 

Most of the cases which have come up in the United States have 
involved federations of cooperatives, although the same rules have 
been applied as in the local associations. The federation or union 
type is recognized in the legislation of most foreign countries.’* In 
some laws, it is covered simply by allowing the formation of a co- 
operative either by individuals or legal persons.'® The result of this 
type of provision is to encourage business corporations to combine 
in the cooperative form of association, examples of which have al- 
ready been mentioned. 

The peculiar character of the cooperative federation makes it 
potentially important in international trade. ‘It is a combination of 
capital, cooperative capital, more than a combination of persons 
such as the local cooperative is.’’”° 


Membership Requirements as a Test for Cooperatives 


An association controlled by the members who are also its patrons 
can so restrict its membership that it ceases to be a “true cooper- 
ative.”’ In the Associated Press case,” the necessity of open member- 
ship was recognized indirectly. The association was held to be in 
restraint of trade because the provisions of its by-laws as to qualifi- 
cations and procedure to gain membership resulted in the exclusion 
of those newspapers which were competitors of established mem- 
bers of the Associated Press. Again we find the emphasis on the 
City eueins Creamery Assn., 9 T.C. 1077, affd., 172 F.2d 666 (1949). 

The problem of whether the relationship should best be defined as one of agency, 
trust, or purchase and sale is a distinct subject deserving full treatment. See 
Jensen, Cooperative Corporation Law on the Marketing Transaction, 22 Wash. 
L. Rev. 1, 4 (1947). 

17 Railway Express Agency, Inc. v. Commissioner, 169 F.2d 193 (2nd Cir. 
948). 





18 In Yugoslavia, the recent law of the 18th of July, 1946, provides elaborate 
lans for a central union of cooperatives (Art. 25-30). Some South American 
egislation requires the cooperative to join the federation, e.g., Venezuela: Ley 

SOBRE LAS SocrepapEs Cooprerativas of 13 VIII 1942, art. 87; Mexico: Law of 
11 I 1938, art. 72. 

19 THe BincHAM CooPERATIVE MarkeEtT1nG Act provides that twenty or more 
persons may form a nonprofit cooperative association. ‘“The term ‘person’ shall 
include individuals, firms, partnerships, corporations and associations.’”’ Ky. 
Rev. Stats. §§ 272.100 and 446.010 (1948). 

20 LeisERSON, La Cooperacion-Su REGIMEN JuRIDICO 187, (Buenos Aires 
Thesis, 1927). 

21 Associated Press v. United States, 326 U.S. 1 (1945). 
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by-laws. It is interesting to note that most foreign countries estab- 
lish the principle of open membership in the legislation under which 
cooperatives are organized.” Regardless of the anti-trust laws and 
the extent of the ‘exemption’? under the Capper-Volstead Act,” 
which is not relevant in this connection, it would seem that cooper- 
atives are required to admit to membership persons whom they 
might desire to exclude.” 

Open membership, with the concomitant possibility of a variable 
capital, has a corollary in the indivisibility of capital reserves. If 
the cooperative is to offer new shares at par, then it must not allow 
the shareholder to claim a right to the reserves and assets of the co- 
operative on withdrawal. If the member-patron acquires an equity, 
the value of his share increases and the member commences to think 
of excluding others or raising the cost of admission. Even where the 
legislation prohibits any change in the membership fee or par value 
of member shares, the existence of a patron’s equity may lead to 
pressure to dissolve, distribute the assets and reorganize. This temp- 
tation is especially strong where the member feels no loyalty to the 
association, having come in after it was a going concern with ade- 
quate reserves. 

Many countries have felt it advisable to make all cooperative 
reserves indivisible even on dissolution, thereby eliminating profit as 
a motive for becoming a member.% These laws generally provide 
that a withdrawing member may redeem his original contribution 





# For a limited comparison of the provisions, see ViceNs, REGIMEN CooPER- 
ATIvo 119-122 (1941). Ley No. 11388 of 10 XII 1926 (Argentina). Article 2(5) 
establishes the principle of open membership and forbids the increase of the 
membership fee even though the assets increase; a member does not have any 
individual rights in the cooperative reserves or assets, which establishes his share 
as something in the nature of a loan to the association. 

% 42 Star. 388 (1922), 7 U.S.C. §§ 291, 292 (1946). 


% It must be noted, however, that restrictions based on occupation, residence 
and even nationality are accepted as reasonabie. See Hulbert, Legal Phases of 
Cooperative Associations, Farm Crepir ApMIN. Buu. No. 50, 66-67 (1942). 


% Argentina: Ley 11388 of 10 XII 1926, Art. 2, §§ 7 and 8. Brazil: Decreto-Lei 
22239 of 19 XII 1932, Art. 2(g); Decreto 23611 of 20 XII 1933, Art. 11. Chile: 
Ley 6382 of 5 VIII 1939, Art. 29, on small farmers’ cooperatives but no provision 
in the basic law, Decreto Sup. 596 of 14 Nov. 1932. Colombia: Ley 134 of 7 XII 
1931, Art. 57. France: Loi (47-1775) Portant StaTut DE LA CooPERATION, Art. 18 
and 19 (J.O. 11 Sept. 47 p. 9038). For earlier exceptions to this rule, see Nast, 
CopE DE LA CooPERATION 115-117 (1928). Hungary: Law 11 of 19 IV 1947, Art. 
109(3) allows distribution among the members; if not provided, assets go to the 
State. Mexico: Ley GENERAL DE SociEDADES CoopPERATivas of 11 I 1938, Art. 39. 
Spain: Law of 2 I 1942, Art. 8(c). Switzerland: Copz pes Os.icatTions, Art. 
865 and 913, unless otherwise provided in by-laws. 

The by-laws of the Union of Swiss Consumers Cooperatives (June 21, 1941) 
a that net assets after liquidation shall be transferred to the State to be 

eld in trust for cooperative pee (Article 57). Distribution of net assets is 
also prohibited in the Mopet By-Laws (Art. 55) and those of the Geneva Cooper- 
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but that in case of liquidation the net assets should go to the co- 
operative federation, the state agency on cooperation or some other 
institution serving the public welfare. The tendency in this country 
is in favor of allowing a patron’s equity because such retentions from 
the current surplus can be used for working capital without being 
classed as net income to the cooperative for tax purposes.” All of the 
cases involving patron’s equity reserves, which go into problems of 
constructive receipt of non-cash “payments,” differences between 
accrual and cost basis of tax returns, and the accounting procedure 
sufficient to give notice to the patron of his interest, are settled by 
referring to the articles of incorporation, the by-laws, or special con- 
tracts between cooperative and member.’ 

The doubtful aspect of cooperative activity in international trade 
relates to the principle of open membership as it applies to federa- 
tions of cooperatives. Although not specifically provided in the law, 
federations would not be required to accept all organizations as 
members but could require that applicants qualify as cooperatives 
under the law of the country where they were established. Two 
difficulties arise in this connection: 1) The local law may be so general 
as to allow “cooperatives” to be formed which would not meet the 
international’s standards. 2) The local law may leave the important 
details of organization to be determined in the by-laws, in which 
case it is necessary to consult the unofficial “law’’ of cooperatives, 
the by-laws of the central federation in that country. 


Democratic Control as a Test for Cooperatives 


As a result of the study of comparative law on cooperatives, in 
which I am now engaged, I am convinced that international cooper- 


ative (Art. 78). For recent cases on the subject, see ARRETS, DU TRIBUNAL FED- 
ERAL Vol. 61 Part II p. 71. 

The principle of indivisible reserves is not generally recognized in Anglo- 
American law, though Section 46 of the Mopet Cooperative Societies Orpi- 
NANCE (recently oon one in several British colonies) allows the Registrar to hold 
any net assets after liquidation, and withdrawing members are not allowed any 
share in the assets of the cooperative. 

In India, all provincial societies follow the Bompay CooPrEeRATIvE SocIeTiIEs 
Acr of 1925, § 52 in prohibiting distribution to members of the reserve fund or 
other assets on liquidation. 
tv Fauquet recognizes that even in the California cooperatives, reserves resulting 
from non-member business are not divided among the members. Fauquet, Les 
Reserves Impartageables, 18 REvuE pes Etupes CoopERATIVES 225 (1936-1937). 

%* Midland Cooperative Wholesale v. Commissioner, 44 B.T.A. 824 (1941) 
holding the reserve not taxable to the association because it was constituted 
from “individual surplus.’’ See also, San Joaquin Valley Poultry Assn. v. Com- 
missioner, 136 F. 2d 382 (9th Cir. 1943). 

37 For example, Bogardus v. Santa Ana Walnut Growers Assn., 41 Cal. App. 
2d 939, 108 Pac. 2d 52 (1940), where a by-law denies members the right to share 
in assets. Reserve of a central federation belongs ultimately to the members of 
the local association. 





















































atives must set their own standards and they must be strict enough 
to distinguish the cooperative service from the cartel. 

What is the distinction between the industry cartel or trade associ- 

ation and the cooperative federation? The Uniform Printing Company 
case?® points out that there can be patronage dividends outside of 
cooperatives. In fact, the patronage system of distribution is very 
common in cartels. Nor is open membership a ground for distinguish- 
| ing cooperative federations from cartels.” 
It is the third principle—that of democratic control in local co- 
operatives—which sets the federation apart from other types of 
combinations. The cooperative hierarchy develops from the bottom 
up; the individual member has the only vote and his vote is equal 
in importance to that of every other member. Representatives are 
elected by the local to sit in the central assembly and the central 
assembly directs the federation policy through its elected officers. It 
often turns out that the individuals do not exercise their right to 
voting control of the whole system,*® but the principle of one-man- 
one-vote regardless of capital investment is the fundamental corner- 
stone of the cooperative federation. There is some dispute as to the 
question of whether proportionality according to membership or 
business volume should be introduced at the federation level. In 
many legislations,** the voting arrangements in the federation are 
left to by-laws; in others,** the volume of business influences the 
number of votes. Although this proportionality does not contravene 
the principle that capital holdings shall not determine the voting 
power, nevertheless, it means that money factors and patronage con- 
trol the system. As the business volume will generally vary directly 
with the number of members, it seems more advisable to make repre- 
sentation in the federation proportionate to the number of members 
of the local, each representative to have one vote in the federation 
assembly. This arrangement is not a compromise with cooperative 
principle, but the only way to give each member an equal vote in 
the entire control of the cooperative system of federations and con- 
federations. 








28 Note 12 supra. See also Druggists’ Supply Corp. v. Commissioner, 8 T.C. 
1343 (1947). 

29 EMILIANOFF, THE Economic THEORY OF COOPERATION 213 (1942). 

3° Cu1tps, SWEDEN; THE Mipp.e Way 187 (Rev. Ed. 1947). 

31 A ~~ ye study on this subject inspired by Leiserson’s thesis was pre- 
pared by the Cooperative Service of the I.L.O. under M. Colombain in 1933 in 
published). 

# Nast, CopE DE LA COOPERATION, 92 (1928) See also the 1949 draft of the 
law on Registered Associations, Sweden, § 56 and comment, STaTENS OFFENTLIGA 
UtrEepDNINGAR 1949:17 (Stockholm 1949) pp. 187-192. 
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Limited or Fixed Rate of Return as a Test for Cooperatives 


Perhaps the most universally accepted principle, and the one 
which best distinguishes cooperatives from all types of private capital 
ventures, is the limitation of the rate of interest paid to members 
on their capital investment. It has been suggested that a provision 
in the by-laws fixing the rate of interest on capital certificates would 
distinguish such payments from preferred stock dividends sufficiently 
to make them deductible from income for tax purposes.” The exact 
wording of the by-laws is decisive. 

Most legislations provide for a limited rate of interest, sometimes 
tied to the official bank rate. I believe we find the clearest suggestion 
as to the impact of these provisions in the searching analysis by 
Emilianoff.* Although he feels that the difference between cooper- 
ative federations and cartels is mostly sociological with a tendency 
toward monopoly apparent in both, he refuses to admit that the 
cooperative is an “acquisitive economical unit’’ capable of realizing 
entrepreneurial profit. Because a “stipulated income cannot be iden- 
tified with profit,” he maintains that the principle of a limited rate 
of interest on capital keeps the cooperative from being a collective 
enterprise; it is rather in the nature of a household economy. 

It would seem that Fauquet supports this view in pointing out 
that the cooperative rule does not impose payment of interest but 
merely requires that whatever interest is paid should be limited in 
order to exclude a capitalistic distribution of surplus.* One of the 
advantages of a “revolving fund’”’ method of financing operations is 
that the contributions may have a fixed date of maturity and thereby 
interest will be deductible from income tax as a business expense of 
the association. Even though the rate be fixed in advance or limited 
by law, tax authorities will not allow deductions where payment of 
dividend on shares is entirely discretionary.™ It is not enough to 
merely limit the rate of interest. In order to be a true cooperative, 
payments of return on capital must be made a regular business 
expense similar to the wages paid to employees. This point has never 
been stressed because it is financially embarrassing to agree to pay 

33 In a letter ay by Hulbert in his valuable Summary of Cases Relating 
to Farmer Cooperative Associations, Farm Crepir ApMin. Buuu. No. 42, (1949). 


* Note 29 supra. 

% Fauquet, Le Secteur Cooperatir, 69 (1942). 

* United Cooperatives, 4 T.C. 93 (1944). The importance of Tax Court find- 
ings in this regard was emphasized in John Kelley Co. v. Commissioner, 326 U.S. 
521 (1946). In the earlier case of Garden Homes Co. v. ‘Commissioner, 64 F. 2d. 
593 (7th Cir. 1933) the preferred stock dividends of a nonprofit “civic organiza- 
tion”? were held to be “interest.” Canada: Report of Royal Commission on Co- 
operatives (Ottawa 1945). 
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a fixed interest and to redeem at a fixed maturity date advances by 
members who might be expected to be willing to take more of a risk. 

In the last analysis, the cooperative can be distinguished from the 
cartel only if it denies to investors the opportunity to realize an in- 
creasing return with the expansion of business. To reward capital 
according to the success of the venture, whether the capital is accu- 
mulated by patronage credits or direct contribution, is contradictory 
to the cooperative ideal. 


OPERATION OF COOPERATIVES IN WORLD TRADE 


If there is to be anything distinctive about the cooperative form 
of business association, it must recognize all of the foregoing princi- 
ples as well as countless ramifications thereof, which I cannot discuss 
further here. An organization which does recognize these principles 
is, moreover, the kind of association which could be used effectively 
in international trade as a compromise between individual enterprise 
and state trading. Pitfalls limiting the area of operations or exclud- 
ing foreign participation would not affect the internationai feder- 
ation as they simply insure against interpenetration among local 
cooperatives. Special concessions and privileges especially in the 
South American countries would be an added advantage to inter- 
national cooperative trading. 

The fact is that cooperatives do not amount to much in inter- 
national trade. The international aspects of cooperation have em- 
phasized the more emotional ‘“movement.”’ There is a sharp distinc- 
tion between the moral “organism’’ and the economic organism in 
cooperative federations. It is reflected in the activities of the Inter- 
national Cooperative Alliance, founded in London in 1896, whose 
purposes have always been propaganda and educational integration 
of the Movement. It has often passed political resolutions.*®’ Its re- 

37 For example, at Delft in 1897, re ing favorable national legislation, and 
at Zurich in 1946 on the Cooperative Movement and the State: 

The Central Committee of the International Co-operative Alliance: 
Considering that the evolution of liberal capitalism into a capitalism of 
cartels and trusts, as well as the situation resulting from the war, impose 
on the State the task of ensuring, by deliberate measures of organization, 

the restoration of national economies and of international economy .. . 

Recognises that there is identity of aims between co-operative action and 
the action of the State, provided that the latter be freed from any coalition 
of private interests and that it corresponds to the necessity of an organisa- 
tion which places an economy of service above an economy of profit, both 
from a national and an international point of view. 

The co-operative movement is aware that the State is being led to take 
measures in order to assume the direction of the whole sphere of economy. 

But the action of the State necessarily has limits, and in its efforts towards 


the general organisation of economy it cannot do without the collaboration 
of co-operative institutions of all kinds. Co-operation, being an organisation 
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quirements for membership include the same four principles men- 
tioned earlier. Committees on wholesaling, banking and insurance 
have made recommendations on the organization of international 
clearing houses for information. 

Joint-buying on a wholesale international level is carried on by 
two European organizations, Nordisk Andelsforbund (the Scandi- 
navian Cooperative Trading Agency) and the International Cooper- 
ative Trading Agency, which included fourteen wholesale federations 
before the war.** Business was on a commission basis, and voting 
was on the basis of patronage subject to a fixed maximum number 
of votes for any single organization. The International Cooperative 
Petroleum Association developed out of the latter Agency in 1945 
and was incorporated in 1947 under the Cooperative Corporation 
Act of the District of Columbia.*® One of the principal problems 
which it must face is the dissolution of federations like ‘‘Spolem’’ in 
Poland and the substitution of a state-dominated central office of 
cooperatives.*° The cooperative leaders have made repeated efforts 
to internationalize oil resources under the United Nations.“ 

The discussion of such examples of a healthy and expanding 
activity by cooperatives outside of their own countries should have 
revealed to us the importance of understanding the distinguishing 
characteristics of this form of association. We must learn to identify 
the false cooperative when we come in contact with it. But we must 
go further—we must demand legislation precise and exacting enough 
to insure that the basic ideals of cooperative association are not 
ignored by those who would use it to profit at the expense of an 
acquiescent membership or “electorate.”’ 


Economic EFFECTS OF COOPERATIVES IN INTERNATIONAL TRADE 


There is one final aspect of the problem which we have not yet 
sufficiently emphasized. Continued success in the cooperative sector 


built up from below, and which groups in federated organisations units of a 
gree and family character which are at the basis of economic and social 
ife both in towns and in the country, is the only organisation capable of 
linking those units organically with any plan embracing the whole economy. 

38 For details of the commodities in which these agencies traded, see Inter- 
national Labor Office, Cooperative Organizations and Post-War Relief, Srupies 
AND Reports, Series H, No. 4, 135-144 (1944). There is a more theoretical discus- 
sion of inter-cooperative trade in I.L.0., The Cooperative Movement and Present- 
Day Problems, Stupies AND Reports, Serres H, No. 5, 78-100 (1945). 

39 54 Star. 480 (1940). Note that CARE, the Cooperative for American Re- 
mittances to Europe, is also incorporated under this Act, although it does not 
distribute any part of its surplus or adhere strictly to open membership and 
democratic control. 

40 The laws of May, 1948 are discussed in III Review or Po.itsu Law 8, 10 


(April, 1949). 
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of the economy may lead to more complete organization and inte- 
gration of the two basic economic groups, the producers and the 
consumers.*? The economic exchange between organized producers 
and organized consumers is inherent in the international activity of 
cooperatives. In several countries, especially France and Germany, 
a central committee to coordinate the producers’ and consumers’ 
associations has been set up. 

The problem of price is the dominant factor in world trade. As 
long as cooperatives are working within the limits of minimum wages, 
basic costs of materials and machinery, and the established market 
price of the product, the individual cooperator profits at the expense 
of the middleman who sets the price, rather than at the expense of 
the consumer who buys the product. But the cooperator may put 
his bonus back into the cooperative to buy out the middleman and 
then we have the gradual disappearance of a market price as in the 
cartel or monopoly situation. Consumer associations will then bar- 
gain directly with the producers and neither can profit except at the 
expense of the other. This is the ultimate conflict and may far over- 
shadow our present-day labor-management disputes. The tendency 
toward vertical expansion from both ends, consumers producing 
their own goods and producers setting up their own outlets, could 
result in a condition of competition that will again set a “market 
price.” 

The geographical arrangement of producer and consumer poten- 
tials may be the most significant element in the future peace and 
the growth of international trade. Ultimately, the forces of supply 
and demand are to be brought into direct and permanent contact 
with each other. It is futile to cogitate on the advisability of such a 
state of affairs, for it is an inevitable certainty. Our only choice is: 
Shall it be accomplished by political action and state trading or 
shall it be accomplished by private initiative and inter-cooperative 
relations? 





41 Miss Dorothy Kenyon of the New York Bar was the member of the panel 
who dealt with this aspect of the subject. Kaj Gustav Sandart of Stockholm, 
the third member of the panel, discussed developments in Scandinavian cooper- 
atives and their international business. 

2 See ony en Digby’s fine analysis of inter-cooperative relations in Pro- 
DUCERS AND ConsuMERS (London, P.S. King & Sons 1938). 








THE CASE AGAINST CUMULATIVE VOTING 
Raupu E. Axutry* 


Sound laws never arise from theories of exact justice. They can 
be created only by the endless rule-making processes inherent in the 
ordering of the relations of people to other people. The only laws 
that are sound laws are those that help and give order to the full 
flowering of the ingenuity of man. 

The cumulative voting statutes and constitutional provisions 
adopted in many states and now advocated for a place in Wisconsin’s 
corporation laws do not meet these tests. They have their origin 
rather in the lawyer’s conception of exact justice. They are, in short, 
not in keeping with the spirit of the modern business corporation. 
The modern corporation is founded on order and freedom; cumulative 
voting advocates contention and restraint. The normal corporation 
requires the smooth functioning of a policy-making board; cumulative 
voting proponents are interested more in the litigation that would 
arise from the agitation that they themselves would set astir. 

It is submitted that the healthy functioning of the normal business 
institution is more important than the methods of picking up the 
pieces when unharmonious relationships are causing it to smash. The 
emphasis in considering this problem should, for that reason, be on 
the orderly functioning of the corporate institution and not upon the 
restraints designed to measure the exact effect of the economic power 
of dollars when the orderly and harmonious function of the corpora- 
tion is being lost. This article is, therefore, written from the point of 
view of the functioning of corporate managements instead of concep- 
tions of exact justice based on the dollars invested in common stocks. 

The board of directors of a corporation is charged with its manage- 
ment. It has an executive as distinguished from a legislative function. 
It makes executive policy to guide and to confirm the action of 
officers and employees to whom it has delegated the details of carrying 
out that policy. Its functioning calls for the frank interchange of 
ideas for the purpose of forming business judgments on the important 
affairs of the institution which it directs. The corporation, its stock- 
holders, its employees and the general public whom it serves are 
entitled to that judgment unhampered by the politics of contentious 
factions.! 





*Ralph E. Axley, B.A. (1923) University of Wisconsin, LL.B. (1926) Uni- 
versity of Wisconsin. Attorney, Madison, Wisconsin. 


113 Am. Jur. § 993. 
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This principle, that the executive must be allowed to function 
harmoniously, has a universality rarely found in human affairs. There 
is no place in the world where the executive functions of government 
or of business are organized on a basis that permits the continuation 
of conflict between the members. The great exception to this is the 
government of the French Republic, where cabinets composed of 
fragmentary minorities fall so fast that the nation’s political life lacks 
all assurance of stability. Yet this very uncertainty and lack of 
stability is entirely possible under cumulative voting. And it is entirely 
proper to ask how a business directed under such conditions would 
survive in competition. 

One of the best arguments against cumulative voting is one fre- 
quently made in its support, that it would not be much used. It would 
be amazing indeed if any substantial number of stockholders of any 
important business corporation had such poor business judgment as 
to wish the disharmony of contentious dissenters on the board of 
directors. But if this be true, how much more folly for the law to give 
encouragement to what intelligence rejects. The minority that is not 
happy with the business institution in which it has invested its money 
would do much better to seek other investments than it would to 
disrupt the institution and probably cause loss to all the stockholders 
who have risked their dollars on the character of the management 
represented by the board of directors. The custom in business manage- 
ment circles, as well as in the executive cabinets of government, is to 
withdraw from the board in cases of basic disagreement with the 
majority. The sound director or stockholder does not perpetuate the 
canker of dissent; he realizes that contentiousness clouds the judgment 
of the majority and requires it to concern itself with the effect of the 
contest within the corporation, not with the more important contest 
of the business with competition. 

Do these considerations of the executive functioning of the board 
unjustly exclude the minority stockholder from the councils of the cor- 
poration? Of course, he can be heard in stockholders’ meetings, engage 
in proxy campaigns. He may examine the books. In the case of regis- 
tered or listed stocks he can see required reports to governmental 
agencies. These and other devices are supposed to be too cumbersome 
and difficult. In a corporation with thousands or hundreds of thou- 
sands of shareholders the chance of representation and of getting 
current corporate information through cumulative voting is quite as 
cumbersome for the individual stockholder. He has a much larger 
stake in the institution that the corporation is, than in the councils, 
determining what should be done to maintain and improve it as such. 
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He is much more interested in the inability of other dissenting stock- 
holders to disrupt that institution than he is ever likely to be in the 
disturbing it himself. 

Let us consider the effect of cumulative voting provisions on the 
investments of the small investor, the man who has a few shares of 
this and a few shares of that for diversity, and who has invested his 
money on the long standing character of several corporations. We 
might take for instance the American Telephone and Telegraph 
Company, which has been a favorite sustainer of widows and orphans. 
If you subjected that institution to the internal fighting of a divided 
board, and the men of business ability who have been persuaded to 
be its business management felt that they could get pleasanter busi- 
ness relationships elsewhere, what would happen to the investments 
of the people of modest means? How many of the shareholders do 
you think would like to have the harmony of that management 
disrupted by cumulative voting? Do not think that such a thing 
could never happen. The right people with the right political drive 
probably could have made quite a thing of such a campaign when 
that corporation’s expansion program and plans for financing it were 
announced in August, 1946. That announcement sent the corpora- 
tion’s stock down in the market and took the whole market down 
with it. The need of that expansion program and the decision to go 
ahead with it and to announce it all at once was a decision of that 
business management. You could not expect the stockholders to have 
either the knowledge or the judgment necessary to making that 
decision. They would not have known what the needs of our ex- 
panding economy were, what gains could be made with new automatic 
equipment, what the probable swell in requirements of telephonic 
equipment for television would be. A dissenting minority on that one 
board might have stopped a major part of the progress that has been 
made in communications in the postwar years. Both the stockholders 
and America were entitled to freedom from that kind of contentious- 
ness. They were entitled to the free judgment of the board to go 
ahead with the program and the financing necessary for it. This shows 
why it is better to have judgment and facts at the executive council 
tables instead of contentions and the questionings of ignorance. 

But this should not be a one-sided consideration in which function 
is elevated to the point where the control of abuses is completely lost 
sight of. It can be demonstrated, however, that cumulative voting is 
at best an almost useless makeshift for the purposes which it is 
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supposed to serve.” The best argument that is made for it is that the 
stockholders, as distinguished from the management as represented 
by the board and officers chosen by the majority, should have an 
opportunity to know about the questions of policy being decided by 
the board and the facts that dictate their decision at the time that 
the decisions are being considered and are being made.* The major 
defect of cumulative voting for this purpose is that there is no re- 
quirement that it be used‘ and usually no real desire upon the part 
of minority stockholders to use it. The badge of dissent and conten- 
tion which goes with its use is not welcome to the intelligent stock- 
holder who would really like to have an intelligent interest in the 
affairs of his corporation and would like to feel and act upon the social 
responsibility of the wealth that he has invested in the corporation. 
Such stockholders know that people of the strength and ability to 
make great business managements who have made our industrial 
system great cannot be expected to work in situations of unhar- 
monious bickering. Such people will find employment and responsi- 
bility of a congenial nature which their abilities can readily command. 

There are other and much better devices for keeping minority 
stockholders and stockholders without voting control interested in 
and abreast of the affairs of the corporation. They are devices that 
have none of the disruptive features of contentious dissenters on the 
board of directors. They can be as much in harmony with the general 
purpose of the business management as the various members of the 
board chosen by the majority are. Perhaps the best of these is the 
stockholders’ committee, now used in a substantial number of busi- 
ness corporation situations’ not with any idea of dissenting or dis- 
rupting at all but with the purpose of keeping stockholders informed 
and in a position to exercise responsibility with respect to their 
investments.® They can function better than annual audits and reports 
to the Securities and Exchange Commission and to the stock ex- 
changes in keeping stockholders abreast of the problems of the corpo- 
ration without ruining its position either in the financial markets or 
in competition with its competitors. 





2 Some of the limitations of cumulative voting are discussed in Maddock v. 
Vorclone Corp., 17 Del. Ch. 39, 147 Atl. 255, 256 (1929). 

3 State ex rel. Price v. Du Brul, 100 Ohio St. 272, 126 N. E. 87 (1919); Ripiey, 
Main STREET AND WALL STREET 133-140, 215 (ed. 1927). 

‘Schmidt v. Mitchell, 101 Ky. 570, 41 S. W. 929, 72 Am. St. Rep. 427 (1897). 
5 FLetcHer, CyYCLOPEDIA OF THE LAW oF PRIVATE CoRPORATIONS 164, § 2048 
(rev. and perm. ed. 1931). 

5 The classic example is the policyholders’ committee of the Northwestern 
Mutual Life Insurance Company. 
6 RIPLEY, op. cit. supra note 3 at 133-140. 
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Sometimes cumulative voting is suggested as one of the means 
that may help to defeat the self-perpetuating character of corporate 
managements. It is interesting to note, however, that the same writers 
who express their concern about the self-perpetuating character of 
business managements recognize that character as one of the funda- 
mental bases of credit for the corporate enterprise.’ To decry its 
self-perpetuating character is to say ‘“Why is a corporation so much 
like a corporation?” The prime object (outside of limited liability) of 
the corporate form is to escape the uncertainties of human life and to 
create a lasting institution.* To express alarm when a lasting institu- 
tion has been created just isn’t straight thinking about the problem. 
The real value of any corporation and of its common stock is its value 
as a going concern.® The people who are its management create much 
of that value. The modern stockholder usually invests his money in 
what he considers a good going concern or he gambles it on men he 
thinks can create one. Once he has an investment in a going concern, 
he seems to become indifferent.!° The indifference is an intelligent 
indifference. He knows that the going concern is more important to 
the success of his investment than any meddling with its machinery 
by one who is not working with its problems on the ground. Cumula- 
tive voting with its badge of contention and dissent will disturb that 
indifference only to bring opposition to its program. 

The fact that stockholders do not find it wise to disturb the going 
concern is not a public calamity. It is not necessarily wrong for them 
to acquiesce in the minority control of the management group. It is 
possible, however, for a militant, disruptive, dissenting minority to 
deprive the satisfied but largely inactive majority of their institution 
represented by a cohesive management. If you have cumulative 
voting in which a stealthy minority can elect a majority of the board 
of directors over an organized but unsuspecting majority," how much 
easier it would be for such a minority to elect a board of directors 





7 GUTHMANN AND DovuGALL, CorPorRATE Financiaut Pouicy 64 (ed. 1940); 
BurtTcHETT AND Hicks, CoRPORATION FINANCE 23, 27 (ed. 1948). 

8 Commons, LeGaL FounpATIONS oF CapiTALism 144, 145, 193 (ed. 1924); 
C. F. ADAMS, The Place of C ate Action in Our Civilization in 2 Tae Untrep 
States or AMERICA 191, 193 ( ed ed. 1894). 

* Commons, op. cit. supra note 8, at 192, 193. 

10 GERSTENBERG, FINANCIAL ORGANIZATION AND MANAGEMENT OF BUSINESS 
114 (ed. 1942); GUTHMANN AND DouGaL.t, op. cit. supra note 7, at 64. 

1 Bowes and De Bow, Cumulative Voting at Elections of Directors of Corpo- 
rations, 21 Minn. L. Rev. a 362 (1937); Chicago Macaroni Manuf. Co. v. 

iano, 202 Ill. 312, 67 N. 17 (1903); Tomlin v. Farmers and Merchants 

Bank, 52 Mo. App. 430 ‘ise3); Schwartz v. State ez rel. Schwartz, 61 Ohio St. 

497, 56 N. E. 201 (1900); Pierce v. Commonwealth, 104 Pa. 150 (1883); Wright 
v. Commonwealth, 109 Pa. 560, 1 Atl. 794 (1885). 
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over the minority in which the so-called indifferent investor has placed 
his confidence. Certainly we should not implement the ability to 
destroy institutions where the purpose may be largely the gratification 
of the mere desire for power or to satisfy the demands of a consuming 
hatred born of business or family rivalries wholly unrelated to the 
welfare of the corporation. 

Cumulative voting may also be a device for the practice of the kind of 
corporation blackmail that has fostered many stockholder suits. The 
nuisance of a dissenter who wishes to be bought off at a blackmailer’s 
price can be greatly augmented if the dissent can be carried into the 
councils of the directors’ room. This kind of blackmail has been 
widespread enough as to give rise to limitations on the remedies of 
dissenting stockholders." The motive for which votes for directors are 
cumulated will not be heard in the courts as a basis for defeating such 
blackmail."* The stockholder’s right to vote does not require him to 
vote in the interests of the corporation. 

The inability of the law to inquire into the motives for a stock- 
holder’s vote makes cumulative voting undesirable on another count. 
It can be the device by which a competitor finds a place in the 
councils of the corporation where he may gain information which he 
may use in competition against the corporation. At a time when 
governmental policy is trying to be careful about the evils of inter- 
locking directorates because they can be too easy a means of fraud 
and creation of monoply, we create through cumulative voting a 
means for accomplishing the same kind of results on an adversary 
basis much as the production of coal is regulated during the public 
fights between the mine workers and the operators. 

It must be recognized that the desire for cumulative voting and its 
enactment into law in a large number of states, its recognition by 
economists and its fostering by lawyers are not without purpose or 
logical reason. There are other points of view besides those that be- 
long to the successful function of corporate managements. The dis- 
cussion so far has had to do with the corporations whose stocks are 
owned by many people. It has had to do with the stocks that have 
broad enough markets to afford an escape for stockholders from 
disagreement with their managements through the ready sale of their 
stocks in the security markets. A large number of American corpora- 
tions, and a few of them very large ones, do not have the widespread 





12 Note, 1948 Wis. L. Rev. 580. 


13 Chicago Macaroni Manuf. Co. v. Boggiano, 202 Ill. 312, 67 N. E. 17 (1903); 
Tomlin v. Farmers and Merchants Bank, 52 Mo. App. 430 (1893). 


™ Banks:_15 U. S. C. § 19; common carriers: 15 U. S. C. § 20. 
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ownership that creates a ready market for their stocks. The plight of 
the stockholder in these other corporations is a principal reason for 
the strength of the support of cumulative voting. The problem of 
living together in harmony may be more difficult when the corporation 
does not have standing as a great institution and is merely striving 
for a place in the sun. A vast number of these corporations represent 
the incorporation of family businesses. Family differences with respect 
to the hopes and aspirations of various of its members may contribute 
largely to the kind of bickering and fighting that sometimes seem to 
make a formal allocation of their power through the cumulative 
voting device desirable. 

The unlimited right to incorporate afforded by our general cor- 
poration laws has given rise to the use of the corporate form in many 
enterprises that do not have the characteristics that an earlier age 
considered appropriate for the use of the corporate form of organiza- 
tion. Businesses that would have been organized as individual pro- 
prietorships or as partnerships now appear as corporations. They do 
not have the problem of bringing together the investment of large 
numbers of investors in order to bring together enough capital to 
make the business go. Very often the capital structures of such 
businesses have been built up out of the profits and the appreciation 
of assets of the business. This type of corporation is very numerous 
and is more likely to be in the experience of the average lawyer than 
the corporation of widespread ownership which has been the basis of 
most of this discussion. Many of the problems with respect to this 
type of corporation arise from their failure to escape, as corporations 
were designed to escape, from the limitations of mortal individuals." 
The problem of succession of the business in the family is still there. 
The problem of one party buying or selling is still there, even when 
the corporate form is used. Much of the support of cumulative voting 
is born of the difficult problems presented by infinite variety of these 
conflicts that may be found to be the growing pains of an adolescent 
as the family business grows into a corporate institution. It may be 
that cumulative voting should be permissive for corporations with 
few stockholders so that those who will approach these problems may 
in advance use this device as part of the planning for their transition 
years. But this is a long way from the attempts now being made to 
engraft cumulative voting on all the corporate situations that are 
already in existence. 

One of the pitfalls in adopting cumulative voting for the enterprise 
that has not grown up to be a widely owned institution inheres in the 





18 GUTHMANN AND DovuGALL, op. cit. supra note 7, at 17, 18. 
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rules of law which make it difficult or impossible to get rid of cumula- 
tive voting once it has been adopted. People who foresee the period of 
transition and the possibility that cumulative voting will not be 
desirable when the corporation eventually takes on an institutional 
as distinguished from a personal character would do well to plan in 
advance the conditions on which cumulative voting will be removed 
from the charter. The difficulty of getting rid of cumulative voting 
once adopted is an additional reason why a legislature should never 
impose it by fiat. 

What will be said in the remaining paragraphs of this article will 
relate largely to the fact that there are as many ways of accomplish- 
ing results as there are minds to conceive them. Legislatures cannot 
know all of the devices that have been used in the financing of cor- 
porations or what the impact of compulsory cumulative voting stat- 
utes will be. Before discussing some of these devices individually and 
the ways in which they may be affected by cumulative voting it 
should be pointed out that the existence and variety of them are the 
indications of freedom. 

Perhaps the most important corporate financing device that would 
be disturbed by the engrafting of cumulative voting is that type of 
preferred stock which is given the character of an investment instead 
of risk security, by preferences, safeguards and privileges accorded 
to such stock as a class. The device is particularly important because 
such preferred stocks are a major source of financing corporations 
like public utility corporations which are required to be incorporated 
in the state in which they carry on their major business. And it is 
the very corporations which most use this device which would not 
be able to escape the restrictions of cumulative voting by incorporat- 
ing in another state. Most of such stocks are protected against ad- 
verse conditions including mismanagement by rights of the preferred 
stockholders to contingent voting for the election of a number and 
in some circumstances of a majority and in others of the entire board 
of directors of the public utility corporation. These powers are usually 
subject to be exercised in the case of nonpayment of cumulative divi- 
dends over certain periods. They are also sometimes contingent upon 
the maintenance of working capital position and other criteria of 
sound management.’ In the situations where such contingent voting 
authorizes the election of a minority of the board by the preferried 
stockholders the use of cumulative voting with respect to the reman- 
ing directors who may be elected by the common stockholders, or 





16 BURTCHETT AND Hicks, op. cit. supra note 7, at 54, 55; GERSTENBERG, op. 
cit. supra note 10, at 106, 107. 
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all of the stockholders without regard to class, would have the effect 
of putting three factions on the same board,!” none of which would 
have the majority necessary to decide policies and to do business. 
The result would be that the policy of the corporation could fall like 
a French Cabinet at any hour and there would not even be the com- 
pulsion of trying to pick a new harmonious board that exists in the 


French constitution. 

There are other situations in which corporations which have not 
been able to provide the needed capital for growth from earnings or 
through large institution lending, are dependent upon the investment 
bankers for additional financing and still have on their boards, di- 
rectors who represent the banking interest which has provided such 
financing. These directors are commonly more interested in the in- 
vestment banking business that such a corporation can afford than 
they are in the general business results that may be obtained when 
the success of the corporation as such is the prime objective. Cumu- 
lative voting engrafted upon such a situation may again leave the 
management itself without real control of the board and, therefore, 
defenseless against either the minority interest or the banker directors 
because of the need for compromising with one or the other in order 
to get the approval for the corporate action that the program of the 
business dictates. It might incidentally be mentioned that the last 
great era in American corporate finance in which the directorates 
were influenced by the effect of divided boards was the era of the in- 
vestment banker control which ended with the crash of 1929. There 
are many phenomena in the era since that time which subjected the 
investment bankers to a competition that has given them a less im- 
portant role in the direction of corporate management with the con- 
sequence that most of our corporate enterprise is now managed with 
the singleness of purpose that every stockholder who is principally an 
investor should welcome. There is no good reason for fostering this 
device which may help to again give strength to the kind of divided 
purpose situation that caused so much criticism during the depres- 
sion that began in 1929. 

Perhaps the most serious consequence of widespread cumulative 
voting to existing corporate situations will be its effect upon the 
planning of boards of directors. The lessons of 1929 and the follow- 
ing depression spelled the end to most dummy directors and ushered 
in an era of directors’ responsibility which made good men for boards 
of directors increasingly difficult to get and at the same time improved 





17 The same result might occur when there are residence requirements. See 
Bowes and De Bow, supra note 11, at 359. 
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the quality of the performance of directors who were obtained. If 
you have a board made up of men, each chosen because of his ex- 
perience in one field such as raw material sources, marketing, finance 
or government regulation in addition to the management members 
who are necessary to keep the board abreast of the day-to-day work- 
ings of the business, the well-balanced board may be destroyed by 
the elimination of one or more of the most important contributors 
to good judgment to give way to a troublemaking dissenter who 
may have no qualifications except loud talk among the minority. 
Unless specially safeguarded by timely notice of the proposed cumu- 
lative voting, which to be effective should be almost for as long a 
time as the notice of the stockholders’ meeting, the majority does 
not have opportunity to adjust its plans so that the disruptive effect 
of the cumulative voting campaign will not lessen the board’s effi- 
ciency. The need for such a notice is illustrated by some of the things 
that have happened.’* Any rule of law that can operate with the 
results which have given minorities control of corporations against 
their established managements and that is as little used as cumula- 
tive voting is, where it is authorized, really does not justify its 
existence even on a permissive basis. 

In conclusion it is submitted that the small personal or family 
corporation would be better left to the hazards that necessarily beset 
the personal type of business development than to impose the hazards 
of cumulative voting upon the institution of the corporation which 
has contributed so much to the welfare of all the people in our society 
through the large free industrial enterprise which it has fostered and 
protected. Cumulative voting must be judged more by its adverse 
effect upon the healthful business enterprise than for any remedy 
which it may afford when business corporations are suffering from 
the distress of internal conflict. Above all it must be remembered 
that the basic policy of the law has been to discourage rather than 
to encourage conflict. The fomenting of litigation is still a crime or 
misdemeanor in most jurisdictions. Such devices as this to foment 
conflict in the corporate scene should certainly not have the sanction 
of law in the same system of jurisprudence. 





18 Bowes and De Bow, supra note 11, at 362-365. 














FAIR COMMENT AS A DEFENSE* 


Frank THAYERT 


Fair comment is one of the three principal defenses to libel.' As 
pointed out by Sir Frederick Pollock, nothing is a libel which is fair 
comment on a subject open to public discussion. 

The cases, however, do not always distinguish properly between 
the defense of conditional or qualified privilege and fair comment. 
“It seems not correct to speak of utterances protected by it as being 
privileged,’’ states Pollock.? “‘A man is no more privileged to make 
fair comment in public on the public conduct of others than to com- 
pete fairly with them in trade, or to build on his land so as to darken 
their newly made windows. There is not a cause of action with an 
excuse, but no cause of action at all.’’ 

A fair comment is an evaluation founded on facts, concerned with 
a subject of public interest, and made free from malice. It differs in 
defense technicalities from the other major defenses, conditional 
privilege or justification. In the latter, the attitude of the defendant 
makes no difference except when a statute requires that the publica- 
tion of the truth must be with good motives for justifiable ends. If 
the defamatory statement is true, or true when published with good 
motives for justifiable ends, depending on the law of the jurisdiction, 
there is sound defense. With conditional privilege as a defense, certain 
conditions obtain to grant immunities, though the privilege may be 
lost when the alleged defamatory statement is made maliciously. 
The privilege does not extend to every person or every publication; 
it is open only to those who come within the restrictive privileges of 
this defense. To be privileged, the alleged defamatory statement 
must be based on court proceedings, congressional proceedings, 
official proceedings, or legislative business.* Fair comment, on the 
contrary, is open to every member of society. 





* This article is part of a study on libel now being prepared for publication. 

t Frank Thayer, A.B. (1912) Oberlin College; M.A. (1916) University of Wis- 
consin; J.D. (1935) Loyola University; faculty of the University of Wisconsin 
since 1936, full professor since 1941. Author, Newspaper Management, 1926, 
revised edition 1935; Legal Control of the Press, 1944; Instruction Manual for 
Law of the Press, 1945. 

1 The American Law Institute in its RestaTEMENT, Torts § 606 (1938), classi- 
fies fair comment as privileged criticism. 

21 Pottock, Torts (13th ed.) 262. 

* The Wisconsin statute covering privilege specifies that a newspaper, a pub- 
lisher, an editor, or a reporter is not liable in a civil action for libel for publica- 
tion of a true and fair report of any judicial, legislative, or other public official 
proceeding authorized by law or for any public statement, speech, argument, or 
debate in the course of such proceeding. Wis. Stat. § 331.05 (1947). 
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With the defense of fair comment, the attitude of the commentator, 
especially the attitude with which he selects the facts for a basis of 
his comment, is important for determining his immunity or liability. 
The comment must be on some subject of interest to the public or 
of normal interest to a specialized group. The facts on which the 
comment is based must be proved essentially true, or at least com- 
monly accepted by reasonable men. The comment must be made 
without malice, for a malicious comment, though made with provo- 
cation, is not considered fair. 

Unlike a defendant asserting justification, the defendant in fair 
comment is not entitled to prove facts not known to him when he 
made the comment; neither may he be protected by reference to 
facts which he did not mean to include as factual when he made his 
criticism.‘ The particular set of facts which the commentator seeks 
to criticize should have been such as were actually or constructively 
known to those for whom the comment was intended.§ 


Wuat SuBJEcT TO COMMENT 


If one’s comment is alleged defamatory, the defense on the ground 
of fair comment must show that the criticism was on a subject of 
public interest. *® 

The range of what comes within the field of public interest is 
broad. Clearly anything that affects the welfare of the citizen gener- 
ally possesses sufficient public interest. One may criticize his own 
government or its officials, its policies, political parties, other govern- 
ments or their officials, the army, the navy, charitable organizations, 
private corporations, ecclesiastical affairs, schools and colleges, sports, 
books, motion pictures, plays, circuses, carnivals, radio programs, 
court decisions, unions, working conditions, reformers, styles, health, 
vice, law enforcement, traffic, juvenile delinquency, home life, 
farmers, business tycoons, or any other subject that comes to mind. 





4 GaTLey, LIBEL AND SLANDER 676-677 (3rd ed. 1938). 

5’ GatTLey, LiBEL AND SLANDER 676: “The facts which the defendant seeks 
to prove as the basis of his comment must have been known to those to whom 
the words defended as comment were published. Circumstances which were 
not present to the minds of those persons who read the words, and which, there- 
fore, could not have affected the meaning of the words to them, are inadmis- 
sible to prove that the words were fair comment.’”’ Citing O’Brien v. Salisbury. 

54 J. P. 215 (1889); Givens v. David Syme (No. 2), Victorian L. R. 437 (1917): 
Myerson v. Smiths, 24 N.S.W.S. 20 (1923), and other cases. 

6° THayer, LEGAL ConTROL OF THE Press, 345-347 (1944); Triggs v. Sun a on 
ing and Publishing Association, 179 N. Y. 144, 71 N. E. 739 (1904); Washi 
Times Co. v. Bonner, 86 F. 2d 836 (D. C. Cir. 1937), 110 A.L.R. 393 1937) 

v. Printers’ Ink Pub. Co., 54 F. Supp. 795 (S.D. N.Y. 1943), aff'd, it Fo 
1022 (Cir. 2nd 1947). 
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There are certain areas in which criticism by third parties is not in 
the public interest. The ritual of a lodge, for example, is usually secret 
and hence not of any particular social interest outside the membership 
of that organization. The facts on the details of the ritual are not 
known publicly. They are confidential communications legally con- 
sidered and so are protected by the law. When, however, it happens 
that some disgruntled person reveals that teachings in the lodge are 
unpatriotic and that oaths are taken against the welfare and integrity 
of the United States, such revelations may be revealed in the press. 
At this point, the alleged charges become impressed with public 
interest and may be commented upon. 

Early in the twentieth century at a college fraternity initiation, a 
boy was tied to a railroad track and was killed by an unexpected 
train. The story made the newspapers throughout the nation. Under 
such circumstances, the fraternity initiation was impressed with 


public interest. 
Ricut To Be Wrona 


A comment may be based on incomplete facts and therefore not be 
sound opinion. When, however, the commentator is sincere in his 
opinion and the facts are reasonably correct, it probably would be 
considered fair comment. 

Under the doctrine of free expression, promulgated by constitu- 
tional mandate, one has a right to be wrong;’ otherwise experimenta- 
tion in laboratories and research in any field of knowledge could not 
go on. To seek the truth presumes toil, intelligence, and purpose. To 
dare to experiment or to propound theories in science, business, or 
government entails the possibility that the objective will never be 
reached; yet unsuccessful experiments indicate how certain experi- 
ments should not be done; even an experiment that fails to bring 
out the objective sought may be of value. 

The citizen may read authentic reports of a court decision, yet 
later that particular decision may be reversed. An opinion predicated 
on the incorrect decision, originally taken as controlling, would be 
wrong. 

Scholars in universities, research personnel in business and indus- 
try, and many professional interests are constantly seeking the truth. 
Some things that were formerly true might not be true under present. 
conditions. If penalties were to be inflicted for stating unintentionally 
or accepting false statements as truth, there would be a heavy burden 





7 THAYER, op. cit. supra note 6, at 67. 
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placed upon humanity. Who can state what is the exact truth? To 
approach truth may take years of research. 

As already mentioned, the average man, or even the scholar, may 
not know the real facts. The answer to this problem is that the facts 
on which he bases his comment must be what the average reasonable 
man would consider to be facts, or “facts’’ more or less recognized 
in general or in a particular field of knowledge, or in a particular 
community. So long as the comment is fair and is based on such facts 
as these, no liability attaches. 


Wuat ConsTITUTES OPINION 


Every person has a right to his opinion. The opinion or comment 
may be bad, good, indifferent, vitriolic, or commendable. It may be 
immature, premature, or inexperienced. Hypercritical, prejudiced, or 
radical though an opinion may be, a person is entitled to his opinion. 
One need not be an expert in a field in order to express his opinion. 
The opinion may be the result of cold judgment or result from irra- 
tional sentiment. The important element is that, whatever the 
opinion, a person has a right to express his thoughts with the condi- 
tion that the opinion does not interfere with the rights of other 
persons. The opinion may be against the interests of other individuals 
or groups, but so long as it remains an opinion not having the effect. 
of force, the words expressed are merely an opinion. 

When, however, an opinion is induced by malicious motive and is 
expressed in a situation inherently dangerous, the opinion may be 
illegal. As Justice Holmes stated in Schenck v. United States,* “The 
most stringent protection of free speech would not protect a man in 
falsely shouting fire in a theatre and causing a panic. It does not 
even protect a man from an injunction against uttering words that 
may have all the effect of force.’’ 

An opinion is a provisional mental reaction subject to modification 
through new light on a particular situation either in the nature of 
another opinion or facts not previously known to the person who 
expresses the opinion. 

In the nature of things, an opinion is but a slant; it may express a 
view that gives a real light upon a situation; generally, an opinion 
lacks something; it may not be wholly sound though it may be sincere 
and expressed by a person whose mind is impregnated with intent to 
contribute thought that will help to determine the truth. 





§ 249 U.S. 47, 52, (1919). 
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An opinion is an intellectual judgment.* As expressed by one writer, 
an opinion is a view of a situation based on grounds short of proof. 

One’s right to his opinion is based on constitutional provisions for 
freedom of speech in both the several state constitutions and the 
Federal Constitution. 

Several state constitutions explain the freedom of expression thus: 
“Every citizen may freely speak, write and publish his sentiments on 
all subjects, being responsible for the abuse of that right.’’!° The 
word, “sentiments,’’ means personal reaction, feeling, or opinion on a 
subject. So long as one “feels’’ pleased, displeased, or neutral on any 
subject, he may express himself; the only restriction is that what he 
expresses does not abuse the reputation of another, for each person 
has a legal duty to respect the reputation of each other person. 

The more facts that lie behind an opinion, when expressed by one 
sufficiently trained and experienced to evaluate the facts, the better 
the opinion. Naturally, the question arises as to what constitutes a 
fact. A fact is a deed, an actuality, or a representation of reality. It 
may be an incident, a circumstance, or that which accords with that 
which is or must be. 

A fact is categorical in nature. Facts may be minor or major, rele- 
vant or irrelevant. Facts are stubborn, hard to disprove, sometimes 
hard to accept on face value. While an opinion possesses a relational 
value, a fact is a keystone or base upon which mental and emotional 
reaction may result in the forming of an opinion. 

It may be a fact that a candidate for public office served a term in 
a reform school; it is a natural reaction then that such a person is not 
fitted for public trust. On the contrary, the candidate may have been 
unjustly sentenced to the reform school and he may have lived a 
worth-while life for a long period of years, with an enviable record 
in business and society. More mature judgment would evaluate him 
as worthy of public office. 


WHEN CoMMENT SEVERE 


Although a comment may be caustic and severe, it is not libelous 
so long as it is a fair comment, unless it can be established by compe- 
tent proof that the comment was made maliciously. Severe comment 
may be embarrassing to the person or company criticized; it may even 
be the cause of loss of business or an election and yet not be defama- 
tion. Kulesza v. Chicago Daily News" indicates this principle. 

® BusH, EprrortAL THINKING AND WRirTING, 261. 


10 N. Y. Const. Art, I, § 8. 
11 311 Ill. App. 117, 35 N. E. 2d 517 (1941). 
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Elbert R. Robinson held a patent on some phase of the manufacture 
of steel. For the purpose of carrying out various infringement suits 
Robinson induced some 3,000 persons to advance sums of money in 
consideration for which he promised to return their money plus addi- 
tional sums when the suits were successful. The plaintiffs in the 
Chicago Daily News case were the officers and members of the Chicago 
branch of the ‘“‘Elbert R. Robinson Club’’; a suit relative to patent 
rights had been unsuccessful and so a meeting was held to seek $1,400 
in order that there might be an appeal. 

In reporting the meeting the Chicago Daily News carried an alleg- 
edly libelous article under the headline, “They Dream of Millions 
While Paying to Ghost.” This story informed the readers of the his- 
tory of the club and the campaign for additional funds. The plaintiffs 
alleged that the article wilfully and maliciously maligned them and 
caused hundreds of thousands of persons to believe that the plaintiffs 
were dishonest and dishonorable. 

The plaintiffs’ suit was dismissed on the defendant’s motion and the 
plaintiffs appealed. The Illinois Appellate Court affirmed the trial 
court judgment. 

A severe criticism is not necessarily unfair. Berg v. Printers’ Ink 
Publishing Co." is an apt illustration of sharp criticism. The plaintiff, 
Dr. Louis Berg, wrote two papers which were rather widely publi- 
cized in the newspapers, “A Study of Certain Radio Programs and 
Their Effects Upon the Audience, Especially Adolescents and Women 
at the Climacterium,”’ and “Radio and Civilian Morale.’’ These 
articles criticized so-called soap operas which had become common 
material in radio chain programming. Dr. Berg showed that in the 
presentation of dramatic material abnormal and subnormal elements 
were introduced in which murder, illegitimacy, adultery, insanity, 
suicide, pathological love, heartbreak, revulsion, and rankling hatred 
were constantly utilized for dramatic effect. “The ultimate in human 
vileness are the morsels offered to tempt the radio palate,’’ stated 
Dr. Berg. “Truly the authors have screened the emotional swamps 
for much of their material.’’ 

The effects of such dramatic presentations were, according to Dr. 
Berg, physiological: tachycardia, arrythmias, increase in blood pres- 
sure, profuse perspiration, tremors, vasomotor instability, nocturnal 
frights, vertigo, and gastro-intestinal disturbances; and psychological : 
emotional irritability, malaise, insomnia, phobias, inabilit:’ to con- 
centrate, emotional instability, and varying degrees of depression. 





2 Berg v. Printers’ Ink Pub. Co., 54 F. Supp. 795 (C.S.D. N.Y. 1943), aff'd, 
141 F, 2d 1022 (Cir. 2nd 1944). 
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In brief, Dr. Berg made a rather severe criticism of this form of 
radio presentation. It was natural, therefore, that radio interests 
would strike back. Shortly Printers’ Ink published a sharp criticism 
of Dr. Berg’s opinions in the two aforementioned articles and Dr. 
Berg brought suit." 

The trial court dismissed the complaint and this decision was 
affirmed by the United States Circuit Court of Appeals. The trial 





18 The following are selected paragraphs from the Printers’ Ink article on which 
the action for libel was based: 

The name of Dr. Louis Berg first came importantly before radio in March, 
1942, as a result of a paper he read to the Buffalo Advertising Club. His speech 
was issued later as a six-page reprint, and sections of it were copied by many 
newspapers throughout the country, and by some magazines as weli. In Septem- 
ber another study of his appeared. Both these were and are sensational. A third 

aper is — for a later date and we may well expect that the reader will 
now he has read something by the time he is finished. . . . 
Both of these papers purport to be scientific approaches to a vexed and moody 
roblem. To red is attached an impressive bibliography ranging from Adler to 
rg himself, one of Berg’s own studies (The Human Personality) coming in for 
a mention in both listings. The initial falsity of such billing has already occurred 
to many radio people who wonder why the reader is referred, for example, to 
such a source as Margaret Mead’s “Growing Up in New Guinea” when Berg’s 
subject matter was supposed to deal with the effects of daytime drama on the 
people who listen to it. That he did not do this and that he did not try to do it is 
the reason broadcasters have imputed to him motives that may be considered 
questionable. . . . 

I think it is important at the start to point out that these papers are not scien- 
tific approaches. This is important because the attention the papers have received 
has been based on Dr. Berg’s charges and his conclusions. No one has bothered to 
look into his method of investigation. . . . 

His article would have received more hospitable attention from radio generally 
had his title been changed to: “A Study of Certain Radio Programs and Their 
Effects on Some of My Patients.’’ This at least would have suggested that things 
were likely to stay closer to the true materials of his inquiry. But this also would 
have been misleading, for these were not, as it turned out, the people who were 
the — of his research. Neither were adolescents. Neither were ‘‘normal”’ 
people. 

Dr. Berg had a conversation with one of his patients whose improvement was 
being slowed up somewhere. Radio seemed to be doing it, and this suspicion led 
him to look into it further. This was good scientific reasoning. Other patients were 
approached (an unnamed number, and of unspecified condition) and these were, 
to use Dr. Berg’s words, “informally polled.” From this point on, science and 
reason take their leave of Dr. Berg and never return to help him, for he put him- 
self on the stage of his own microscope as the subject to be scrutinized. It would, 
therefore, seem appropriate once more to change the title of his paper, this time 
to read: “A Study of Certain Radio Programs and Their Effects on Me.” With 
this, radio could have no quarrel, for that is where all his findings came from.... 

Radio objects to the reckless application he has made of his findings; it objects 
to the mounting hysteria of his surmises; and it suspects that much of the popular 
acclaim accorded his diatribes proceeds more from the phosphorous fury of his 
vocabulary than his force of logic. . . . 

If his third paper, as he has indicated, produces an “exact statistical analysis,” 
we will know considerably more regarding Dr. Berg’s blood pressure and perhaps 
something of the breathing habits of his assistant. In any case it seems quite 
sible that Dr. Berg will contrive to turn the entire trilogy into a triumph of 
obfuscation, full of big words what us r folks in radio don’t hardly know the 
meaning of them—just another teleogical concatenation of sesquipedalian lucu- 
brating—all whiz and pizzazz and canal water. 
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court stated that the use of the headline, ‘Dusting Off,” in referring 
to the criticism of Dr. Berg, created no libel. The expression was no 
more than asserting that the ‘‘writer shoots holes in the critic’s argu- 
ments,’’ or attempts to do so. The portions of the Printers’ Ink criti- 
cism alleged to be defamatory were held not to attack Dr. Berg as a 
physician but rather as a critic. The criticism was aimed at his literary 
productions and arguments, not at him individually. 

“Mere exaggeration, slight irony or wit, and all those delightful 
touches of style which go to make an article readable,” the court 
asserted, relying upon Briarcliff Lodge Hotel v. Citizen-Sentinel Pub- 
lishers, Inc.,'4 “do not push beyond the limits of fair comment. Facts 
do not cease to be facts because they are mixed with the fair and ex- 
pected comment of the story teller who adds to the recital a little 
touch of his piquant pen.” 

In Cerveny v. Chicago Daily News," it was held libelous to label one 
an anarchist, and in Ogren v. Rockford Star Printing Co.,'* it was held 
libelous per se to publish that a person is a Socialist and a rebel 
against the prevailing economic system. These cases turn on the 
point that written or printed words are libelous if they tend to expose 
the plaintiff to public hatred, contempt, ridicule, aversion, or dis- 
grace and induce an evil opinion of him in the minds of right-thinking 
persons. 

In Hartmann v. Boston Herald-Traveler Corporation,'’ a writer excori- 
ated Prof. George W. Hartmann for being chairman of the ‘Peace 
Now” movement, the purpose of which organization was to secure 
immediate peace with Germany and Japan. The Herald-Traveler had 
a series of articles written supposedly in the public interest. These 
articles were in robust and flamboyant language. The question before 
the court was whether these articles were fair comment and if so 
whether they were published maliciously so that they absolved the 
right of fair comment. The jury’s verdict was that the defendants 
had not abused their right of fair comment but that the articles were 
published maliciously. The court stated that the verdict as to malice 
was against the evidence presented at the trial and so ordered a new 
trial. The court stated, however, that neither the writer of the arti- 
cles nor the Herald-Traveler was motivated by malice so as to de- 
stroy the right of fair comment on a matter of high public concern. 
“Fair comment on matters of public concern,”’ said the court, ‘“‘may 





4 260 N. Y. 106, 183 N. E. 193 (1932). 

8 139 Ill. 345, 28 N. E. 692, 13 L. R. A. 864 (1891). 
16 288 Ill. 405, 123 N. E. 587 (1919). 

17 323 Mass. 56, 80 N. E. 2d 16 (1948). 
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be severe and may include ridicule, sarcasm, and invective, but 
severity and vigor in expression are not to be confused with malice 
and motive.” 

If an attorney is retained by a Communist organization to handle 
the purchase of an assembly hall and if a newspaper published a 
story on Communistic activities in that particular locality, the ques- 
tion arises whether a statement that a certain lawyer represented the 
Communists would be libelous to that attorney. It is submitted that, 
under normal circumstances, such a story would not be defamatory 
to the attorney; it does not assert that the attorney held Communistic 
views or that he was a member of that party. He merely represented 
the organization in a legal business transaction. 

On the other hand, Reader’s Digest had an article, “I Object to 
My Union in Politics,’ in which the following statement was made: 
“«.. And another thing. In my state the Political Action Committee 
has hired as its legislative agent, one Sidney S. Grant, who but re- 
cently was a legislative representative for the Massachusetts Com- 
munist Party.” 

Grant began a tort action in libel against the Reader’s Digest 
Association on the ground that the article in question was untrue 
and malicious as to him.’* The court considered two questions, first, 
what meaning the jury might attribute to the words, and second, 
whether the meaning so attributed was libelous. 

The statement in question did not give as a fact that the plaintiff 
was a Communist, but it did assert that he had acted in behalf of 
that party. A jury might therefore infer that he was in general sym- 
pathy with its objectives. To publish that a lawyer acted as an agent 
of the Communist party and is a believer in its aims and methods 
might be defamatory. 

The United States District Court dismissed the case for insufficiency 
in law, but the United States Circuit Court of Appeals reversed and 
remanded the case. 

Implication that a person is a Communist or a fellow traveler may 
be libelous. If a person is a member of the Communist party, it is 
clearly not libelous to state that he is a Communist. Truth and the 
right of fair comment would be sufficient defenses. 

When, however, one is charged falsely with being a Communist, 
such publication would be actionable per se. In Spanel v. Pegler,!® the 
court stated that in Illinois it is libelous to charge a person or a cor- 





18 Grant v. Reader’s Digest Ass’n., Inc., 151 F. 2d 733 (Cir. 2d 1945); cert. 
denied, 326 U. S. 797 (1946). 
19 160 F. 2d 619 (Cir. 7th 1947). 
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poration as being Communists or having Communistic sympathies. 
The reason given was that in the mind of many average and respect- 
able persons such a charge places the individual outside the scope of 
respectability and makes the person or the corporation a symbol of 
public hatred. It was stated further that it is sufficient if only a few 
hold persons or corporations so charged with being Communistic. 

In Cadro v. Plaquemines Gazette,*® the defendant published an ar- 
ticle concerning the plaintiff, a member of the Buras Levee Board 
District. It was the plaintiff’s duty to assist in the maintenance and 
operation of certain levees. The article stated that the board had 
not made necessary repairs and that the plaintiff, Captain Cadro, 
who lived near the levee, had left with his family for New Orleans 
at a time when a hurricane struck that vicinity. The questions before 
the Louisiana Supreme Court were: (a) Were the statements libelous? ; 
(b) was the defendant protected by his right of fair comment? 

The court held that the article was libelous and that the news- 
paper’s defense of fair comment was insufficient. The court explained 
that the plaintiff was defamed in the charge that he was derelict in 
his duty at a time of peril; charges that a public officer neglected to 
perform duties incumbent upon him are actionable, the court stated, 
and if the charges were false, malice would be presumed. Though the 
conduct of public officers is open to fair criticism, this right of fair 
comment does not extend to charges of misconduct or neglect of duty, 
if the charges are shown to be false. 


WHEN CoMMENT REporTED As Fact 


What may be an opinion today may be a fact tomorrow; in other 
words, the conjecture may become fact in the course of time. An 
opinion issued by a person becomes at once factual to the extent 
that the person stated such an opinion. 

When a newspaper or other communication agency gives a report 
of a speech, a debate in Congress or a legislature, or the proceedings in 
a trial, the act of making certain statements is a fact and of course 
may be so reported. The contents of the statements may be a com- 
bination of fact and comment; legally they are regarded differently. 

Should the communication agency make a defamatory statement, 
it would be tentatively liable; it would be relieved from legal responsi- 
bility for damages, only if the agency could successfully defend its 
publication. 

The fact that a speaker made a defamatory statement published in 





20 202 La. 1, 11 So. 2d 10 (1942). 
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a report of a meeting does not absolve the newspaper from liability. 
Facts as such may be defended by the newspaper or other agency 
on the ground of truth or justification. What was reported as a com- 
ment must be defended on the ground of privilege or fair comment. 

In any speech, there may be much that is clearly opinion. An opin- 
ion as the statement of a person may be a theory unsupported by facts; 
if this is the case, the defense of fair comment would not suffice. On 
the other hand, if the opinion is based on facts or what seems to a 
writer to be facts, it would be a comment or intellectual reaction to a 
given set of circumstances; then the defense of fair comment might 
well be utilized. 

A mere theory might have certain general factual truths upon 
which the theory is predicated. In such a circumstance, it is unlikely 
that there would be defamation, unless the theory would be so ex- 
pressed as to give an estimate of falsity to an opposing theory, or to 
discredit another who had advanced an opposite theory. If the com- 
ment were fair, the proponent of the opposite or alternate theory 
would not have a sufficient basis for a libel action. 


MISSTATEMENTS OF Fact 


The weight of authority in the defense of fair comment is that any 
misstatement of fact on which a comment is made fails to substantiate 
such a defense. Naturally, any minor misstatement of fact would not 
have this effect, but a major misstatement would clearly be regarded 
as subtracting from the defense of fair comment the factual basis for 
a fair comment. 

In the United States there are two basic theories, one supporting 
the narrow view that there can be no misstatement of a major fact. 
This is the rule in a majority of the states, and unless limited by 
state rulings, the narrow view is accepted by United States Courts, 
except as the rule in Erie Railroad v. Tompkins® might apply. The 
other viewpoint supporting the broader or liberal rule is that a com- 
ment may be fair despite misstatements of fact. 

The right of a defendant to defend his position in making a com- 
ment does not embrace the right to make false statements even 
though the subject discussed possesses public interest, according to 
Hubbard v. Allyn.” This case states that ridicule, sarcasm, and invec- 
tive may be used in making a comment but that the basis of the com- 
ment must be fact, rather than falsehood. 





31 304 U. S. 64 (1938). 
22 200 Mass. 166, 86 N. E. 356 (1908). 
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The liberal trend, allowing for an incorrect factual basis, is exempli- 
fied in Coleman v. MacLennan,” in which the district court ruled that 
any misstatement of fact does not constitute a basis for disallowing 
a comment as fair; this ruling was upheld in the Kansas Supreme 
Court. 

This ruling in Coleman v. MacLennan presumes, of course, that the 
lacking of a factual basis gives no ground for charges of corruption 
or gross incompetence. Wrong facts alleged as to corruption or incom- 
petence obviously would be the nub of the libel charge, as well as 
evidence of malice or such negligence in ascertaining the real facts 
as to absolve fair comment. 

When an engineer became executive secretary for a government 
commission and ill feeling developed in the offices of the commission, 
a clerk was suspended. The clerk filed charges with the secretary of 
interior alleging that the engineer had removed letters from the files 
of the commission and that he had testified falsely before a senate 
committee. A Washington newspaper used the charges in several 
allegedly libelous articles. In effect, the articles charged that this 
engineer really ran the Federal Power Commission, that he was given 
his post as executive secretary through pressure from certain power 
or utility companies, of which he was an undercover representative; 
that he unlawfully promoted the interests of certain power companies 
at the expense of the welfare of the government; that he abstracted 
letters from the commission’s files and had otherwise violated his 
duty as an officer of the United States; that he was subject to criminal 
prosecution for rifling the files, and that because of his conduct he 
had been eliminated as a delegate to the World Power Conference 
in Berlin. 

The engineer began an action for libel,?4 claiming that the charges 
as published in the Washington Times were untrue and that he had 
suffered great damages as a result of the publication of the articles. 

The case turned on whether the articles were fair comment on the 
basis of the actual facts. It was pointed out by the court that the 
communications to the secretary of interior, relative to the activities 
of the plaintiff by the disgruntled clerk, were privileged, even though 
the facts as stated may have been wholly false. But the defense of 
the Washington Times that the material printed was “privileged’’ 
proved ineffective. 

Qualified privilege, under the Federal rule, it was held, does not 
extend to reports made before an officer or executive department of 





378 Kan. 711, 98 Pac. 281 (1908). 
* Washington Times v. Bonner, 86 F. 2d 836 ( D.C. Cir. 1936). 
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the government although the communication between an employee 
and executive on some problem or question of mutual interest con- 
cerning the department would be a privileged communication. That 
part of the defense failed. It was noted also that the facts as stated as 
the basis of the comment by the Washington Times were not correct, 
and that therefore the right of fair comment did not extend to mis- 
statements of fact. 

When the facts in a case are libelous per se, there is no effective 
defense of fair comment and criticism. Hotz v. Alton Telegraph Print- 
ing Co.* illustrates this principle. The defendant newspaper pub- 
lished two articles, in part, as follows: 


Once he (a candidate) was deprived of his seat in the lower 
house by unauthorized action of the Madison County canvassing 
board which assumed to decide, without consulting the ballots, 
what the voter had done in the way of distributing split votes 
among the candidates. 





The action of the canvassing board seems to be mathemati- 
cally. impossible. Apparently the board attempted to decide how 
the people intended to distribute their votes, and, without the 
right or the ability to consult the ballots, the only undisputable 
authority, the canvassing board, went behind the returns to dis- 
tribute votes not originally reported by the election officers. 


A fair opinion as to the fitness of a political candidate is free from 
liability even though the opinion is abrupt and unconditional. A 
newspaper may state that in its opinion a candidate has no qualifica- 
tions for the office which he seeks; such a statement when amended 
so as to reflect upon a, candidate’s personal or professional character 
is not permissible. 

When the Denver Post used a marked sample ballot for a primary 
election, it designated one candidate for governor as “not qualified.”’ 
In part, the Post’s presentation was as follows: 


Be Sure to Vote Tuesday 





Here are Marked Ballots to Help You 


These marked ballots are published for the convenience of 
the voters in Tuesday’s election. Cut out the ballot of your party 
and take it to the polis with you. It will help you in eliminating i 
the worst—and in selecting the best candidates. In publishing 
these marked ballots The Denver Post is not trying to tell any- 
body how to vote. It is merely passing on to the voters the results 
of its investigation of the merits of the various candidates. Few 


% 324 Ill. App. 1, 57 N. E. 2d 137 (1944). 
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voters know personally all the candidates. Few have an oppor- 
tunity to check up for themselves on all the candidates. As a 
public service, The Post has investigated carefully the candidates 
on both Democratic and Republican tickets. For the convenience 
of the voting public, The Post’s conclusions are presented in the 
form of these marked ballots: (In part as follows) 


FOR GOVERNOR 


(Vote for One) 
George E. Saunders Both Qualified 
John A. Carroll 
George J. Knapp Not Qualified 


Candidate Knapp filed a complaint against the Post, but the trial 
court dismissed the complaint and the Colorado Supreme Court 
affirmed the lower court’s judgment, stating in part as follows:** 


A newspaper may state of a candidate for public office that he has 
no qualifications for the place, and this statement contains no 
possible reflections upon the plaintiff’s personal or professional 
character, but, being confined to a criticism of his fitness for the 
place sought, is clearly permissible. One who is a candidate for 
an office at the hands of the people invites consideration of his 
qualifications, and tenders as an issue to be tried out publicly 
before the people, his honesty, integrity and fitness for the office 
to be filled. 


In some metropolitan centers there are non-partisan organizations 
which study various candidates for office and on the basis of their 
investigations make public reports on their findings and give evalua- 
tions on the various candidates. Such studies might be made by the 
local bar association in regard to candidates for judicial office, and 
by a legislative voters’ league in regard to candidates for the state 
assembly and state senate. 

Criticisms by such unofficial bodies may be very caustic and severe; 
if they are given, however, in honest comment on the qualifications 
of the various individuals for the offices sought, the basis for a suc- 
cessful libel action would be practically nil. 





PuBuLic OFFERINGS 


Any product offered to the public may be criticized. In theory, 
criticism serves to improve the quality and class of public offerings, 
as well as to denounce such products as might lower moral or social 
standards. The class of criticism might relate to any product, but 
usually the concept of a public offering includes principally books, 





* Knapp v. Post Printing & Publishing Co., 111 Colo. 492, 144 P. 2d 981 (1943). 
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lectures, sermons, plays, motion pictures, radio programs, and other 
forms of entertainment. The field of comment and criticism is broader, 
however, for any manufactured product or service for the home, farm, 
or industry may be criticized; likewise, the criticism may extend to 
the maker or vendor. If the criticism of a product falls within the 
possibilities of defamation, the defense is on the basis of trade libel; 
the libel of a manufacturer would fall naturally within the class of 
civil libel. 

The press, particularly the newspapers in the metropolitan field and 
general interest magazines, customarily offers criticism of plays and 
books. In theatrical production and book publication centers, espe- 
cially New York, considerable space is given to dramatic and literary 
criticism. Although small-town newspapers, both weekly and daily, 
may occasionally review a book, the dramatic criticism is relatively 
slight in quantity or range. In larger towns, in which road shows of 
successful plays are routed, there may be sharp criticism. But if the 
plays are produced locally, as in the local high school, the local news- 
paper criticism is often more considerate. It is hardly cricket to 
criticize a high school or college play on the basis of a professional 
production in major cities. In university circles there are sometimes 
critics who attempt to follow the style of Broadway critics with the 
usual methods of sarcasm and invective; in the criticism of high 
school dramatics, the players are from the community and the critics 
are usually more understanding of personal community relationships. 


DRAMATIC CRITICISM 


Critics who comment on plays and motion pictures are free to ex- 
press their opinions on the merits of the entertainment being reviewed. 
The play as a vehicle of expression, the direction of the play, the 
sets, the players, the value of the production as a social contribution, 
or its significance as entertainment, or public reaction may be casti- 
gated severely or blessed with sarcasm. Whether the criticism lessens 
the box-office appeal or financial profits of the production or even 
tends to reflect upon the ability of the players in the interpretation of 
their lines makes little difference so long as the criticism is considered 
fair. 

The criticism must be based on facts and the comment must be 
honest and non-malicious. It must be directed to the production 
itself as an entertainment offered to the public; if the criticism goes 
far afield to attack the personal life and character of the playwright, 
the producers, or the players, it will not be considered a fair comment. 
Probably the most significant decision in dramatic criticism came 
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in the early part of the present century when the Des Moines Leader 
published a scathing review of the old-time vaudeville players, the 
Cherry Sisters. Distinctly, this case is a museum piece, but the legal 


outcome of the case has furnished a basic philosophy for upholding | 


sharp criticism for theatrical, as well as other public offerings. 
The Cherry Sisters sued the Leader in a tort action?’ for libel on the 
basis of the foliowing criticism: 


Billy Hamilton, of the Odebolt Chronicle, gives the Cherry 
Sisters the following graphic write-up on their late appearance 
in his town: ‘Effie is an old jade of 50 summers, Jessie a frisky- 
filly of 40, and Addie, the flower of the family, a capering mon- 
strosity of 35. Their long skinny arms, equipped with talons at 
the extremities, swung mechanically, and anon waved frantically 
at the suffering audience. The mouths of their rancid features 
opened like caverns, and sounds like the wailing of damned souls 
issued therefrom. They pranced around the stage with a motion 
that suggested a cross between the danse du ventre and fox trot,— 
strange creatures with painted faces and hideous mien. Effie is 
spavined, Addie is stringhalt, and Jessie, the only one who showed 
her stockings, has legs with calves as classic in their outlines as 
the curves of a broom handle.” 


In affirming the trial court’s judgment for the defendants, the Iowa 
Supreme Court emphasized :** 


One who goes upon the stage to exhibit himself to the public, 
or who gives any kind of a performance to which the public is 
invited, may be freely criticized. He may be held up to ridicule, 
and entire freedom of expression is guaranteed to dramatic critics, 
provided they are not actuated by malice or evil purpose in what 
they write. Fitting strictures, sarcasm, or ridicule, even may be 
used, if based on facts, without liability, in the absence of malice 
or wicked purpose. 

LITERARY CRITICISM 


Any author who submits his book to the public invites public 
criticism. The same philosophy underlies comment on a literary work 
that obtains in any class of service or product that is offered to the 
public. The author casts his work upon the “sea of public reaction’’; 
the tide may rise swamping the work in severe or caustic reaction. 
On the contrary, the comment upon the work may enhance its public 
acceptance so that this “sea of public reaction” will contribute much 
toward the book’s eventual financial success. The author’s book, for 
example a play or novel, might produce a tremendous profit for its 





27114 Iowa 298, 86 N. W. 323 (1901). 
8 Jd. at 304. 
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author and publisher. Thus, with such possible success on the hori- 
zon, the author gambles on his success. 

Freedom to criticize a book or play does not, however, include 
the right to delve into the persona! life of the author. Suppose that 
the following were published as a book review: 


The new novel of the Middle West, Terry Drew, is not even en- 
tertaining; it falsifies life as normally lived in the great agrarian 
belt that represents the backbone of America. Moreover, the 
author is a louse; he is a depraved moral derelict. It is difficult 
to conceive how any reputable publisher would bring out the 
work of a degenerate, who has had no less than three wives in 
his short career of thirty-one years.?® 


Here the hypothetical reviewer steps aside from the criticism of 
the work to make an unwarranted attack upon the personal life of 
the author, and may be liable in damages. 


Sports EvENts 


Any sports event that solicits public patronage may be criticized. 
The same general principles apply to comment and criticism of this 
nature as apply to critiques of books or theatrical productions. Rivalry 
in many sports is exceptionally keen. 

When a team fails to have a good season year after year, the alumni 
are likely to take action and bring pressure to bear on the university 
administration for a new coach. 

In light of this background, it is easy to understand how criticisms 
of a university football team may in fact be directed against the 
coach. Some of the critics are determined to have the unsuccessful 
coach dismissed. 

Following a university football game, let us assume, the newspaper 
in the defeated team’s home town ran the following comment: 


Seldom has there been a worse exhibition of football than 
that seen at Campbell Field yesterday. After winning two 
warm-up games with second-rate elevens, the Tigers were slated 
to give the Maroons a tough battle. Last fall the Tigers placed 
second in the conference rating; this year it was predicted that 
with considerable new talent from the Frosh squad of a year ago 
and with all but three letter men back in school, the Tigers would 
go far despite a heavy schedule. 

Yesterday the Tigers literally fell apart. They did not show 
that they knew the fundamentals of the game; they fumbled 13 
times and recovered their own fumbles only once. The blocking 
was terrifically bad, with backfield men attempting to pass 











2* Thayer, Instruction Manual on Law of the Press, (1945) 62. 
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constantly rushed. The Tiger defensive ends might as well not 
have been on the field. 

On first downs, the Tigers were sad; they made only three. 
The selection of plays was no less than disappointing. There 
were the end run, the smash off left tackle, and that old one, 
calling for the fullback to go through at the right of center. Only 
one forward pass was completed, although the team made 23 
attempts to heave the oval. 

An observer can only wonder what is the matter with Coach 
K——. He came here three years ago. Two years ago he broke 
even in the win-loss column. Last year he lost only one game 
and tied two games. The other games he won by narrow margins, 
principally, as it now seems, by just plain luck. He has never 
demonstrated that he was a genius or even a fair mentor. When 
he played as one of the Ironmen, he was a big guard. The brains 
on that Ironmen team in those years were in the coach and 
smart quarterbacks. His school was early in the field of big-time 
football, and had an abundance of material. 

Coach K: was a good guard but he was no gridiron seven- 
day wonder. From his record in several institutions he is no 
whiz. For a long time he was only a line coach. He never was in 
a position to develop team strategy. What he knows about decep- 
tion on the field is nil. Coach K- should be given his uncon- 
ditional release. 








This story if published with malice or ill will against the coach 
would undoubtedly be actionable per se. It clearly castigates his 
ability as a professional coach. It might be the first step in a movement 
to replace him as a member of the athletic staff, a result which would 
likely injure him professionally and cause him pecuniary damages. 

On the contrary, the Dunkirk Evening Observer some years ago 
criticized the high school football coach, and severely commented on 
the football team, but it did not go to the extreme noted in the criti- 
cism of Coach K: . Perhaps back of the Dunkirk critique there 
was the desire to have the coach removed on the basis of the showing 
of the team, but this story did not mention specifically the lack of 
general ability in the coach. 

The court held that the criticism of the team was fair comment 
and that it could amount to libel only if the coach were able to estab- 
lish actual malice on the part of the publisher.*® 








COMMENT ON A CORPORATION 


How far may comment be used regarding the affairs of a corpora- 
tion? If an unfair comment is made, on what basis may the corpora- 
tion obtain legal redress? The general principle is that a corporation 





80 Hoeppner v. Dunkirk Printing Co., 254 N. Y. 95, 172 N. E. 139 (1930). 
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may have a libel action when its financial position, its business meth- 
ods, or its operating ethics are assailed. 

The Pullman Standard Car Manufacturing Company placed an 
advertisement in a number of newspapers, in which advertisement the 
company asserted that out of the dollar sales received by the com- 
pany in the operation of its business, 98.19 per cent was paid out in 
carrying on its business in 1943. 

Keel, a Union newspaper, published the following shortly thereafter: 


Pullman, recently you put out a page ad in all the city news- 
papers purporting to show that the company made only a few 
million dollars profit last year, whereas everybody knows that 
your profits actually were over the fifty million dollar mark; 
that one ad in the “world’s greatest newspaper” cost $10,000... . 

You are falsifying to the public and also falsifying to the 
workers, all in the name of patriotism. 

Why not buy up all the copies of that last ad, Pullman, since 
you are short of paper, and deliver them to the toilets? We can 
use them there. That is all we think they are worth. 


The Pullman Standard Company instituted an action for libel 
against Local Union No. 2928 of the United Steelworkers of America, 
contending that the statements in the publication were wholly false 
and that by reason thereof it had been injured in its reputation, busi- 
ness credit, and in its relations with its employees. 

The complaint was dismissed in the United States District Court. 
On appeal, the United States Circuit Court of Appeals reversed the 
dismissal of the complaint as to individual defendants and affirmed 
the dismissal of the complaint as to Local No. 2928." 


MALICE IN COMMENT 


The common law rule is that malice abrogates the defense of fair 
comment. Obviously, if a comment is fair, it cannot be malicious, 
although it may have been motivated by malicious motives. It is 
well established that proof of malice in an alleged libelous publication 
abrogates qualified privilege, but in the defense of fair comment it 
is obviously confusing to accept the theory that a comment could be 
fair and yet malicious. 

Obviously, if a comment steps beyond what would be regarded as 
fair by reasonable men and attacks, for example, a public offering 
such as a play or a book and, in such comment, attributes sordid 
motives to the playwright or author, the comment would not be 
regarded as fair. A criticism must be confined to the person, public 





31 152 F. 2d 493 (Cir. 7th 1945). 
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offering, or act criticized; it cannot be regarded as fair if it becomes a 
veil for personal censure or denunciation. 

What appears to be published maliciously may be a fair comment in 
the public interest. Potis v. Dies** substantiates this categorical state- 
ment. 

Martin Dies published “The Trojan Horse in America,” and in the 
publication mentioned the Southern Progress which had stated in 
1940, before the United States entered World War II, that “Hitler 
is the George Washington of Germany.” Potts, the publisher of 
Southern Progress, sued Dies for libel. The complaint was dismissed 
and Potts appealed. The Circuit Court of Appeals affirmed the dis- 
trict court’s judgment. 

In some contexts, the term Nazi Trojan Horse might have meant 
a concealed participant in an armed invasion by the Hitler military 
forces. But, as the court pointed out, the appellee Dies did not mean 
that. There was nothing in the complaint charging that the defendant 
Dies used language in bad faith or with a bad motive. 

The publication by Dies was a fair comment, despite the fact that 
the statement might be harmful to a good cause or helpful to a bad 
cause. There was an intense interest in Hitler’s military preparations 
and pronouncements. Dies’ use of language in the form of a metaphor 
was a legitimate comment in the public interest. Obviously, to have 
one’s magazine severely castigated by such figurative language might. 
reflect adversely upon the character of the publisher of the magazine, 
but there was nothing in the defendant’s statement that specifically 
damned the character of the appellee. The court stated that the 
qualities shown by what he had published were open to such analysis 
and comment as an honest and intelligent man might make. 

The fundamental attributes of fair comment as a defense are jurid- 
ically sound public policy. Fair criticism, though embarrassing and 
often severe, helps to crystallize public opinion and focus attention 
on merits and defects in human activity. To comment fairly on what 
is in the public interest tends to make better art, government, or 
business. The limits of fair comment are broad, yet every individual 
is not destined to suffer injury to reputation because these limits are 
exceeded. It is still fundamental law that every man is entitled to a 
good reputation. 





® Potts v. Dies, 320 U. S. 808 (1943); former decision, 319 U. S. 762 (1943); 
facts and opinion, 132 F. 2d 734 (D.C. Cir. 1942). 











COMMENTS 


THE LAWYER AS A POLITICAL LEADER*} 


That the lawyer has played a leading role in American public 
affairs is generally conceded by close observers. A brief survey of 
almost any textbook on American government and politics will suf- 
fice to show that the presence of large numbers of lawyers in legisla- 
tive! and administrative positions and in posts of party leadership 
has contributed considerably to the formation of American thought. 
Since the lawyer has held more than his share of the seats in the 
United States legislatures throughout the history of these bodies,’ 
one might assume that enough voters feel that since democracy is 
government by law, only lawyers should be in the legislatures to 
draft and formulate the laws. 

However, the author recently conducted a survey which indicated 
a curious ambivalent attitude on the part of a sample population 
toward the legal profession in politics. The poll was conducted in 
Corbin, Kentucky, a city in the southeastern part of the state, with 





* This comment is a condensation of a thesis by John Thomas Doby, written 
for the degree of Master of Science in the Department of Sociology at the Uni- 
versity of Wisconsin. The condensation follows Mr. Doby’s own words as closely 
3 possible. The thesis is on file in the University of Wisconsin library. Editor’s 
Note. 

t The author gratefully acknowledges the assistance of Dr. Hans H. Gerth, 
University of Wisconsin, as supervisor of this thesis. 

1 Among the state legislators for the forty-eight states from 1931-1937, the 
legal profession averaged 24.2 percent of all the seats of the national legislative 
personnel. In general, lawyers occupy the largest proportion of seats among any 
one occupational group in states with chiefly urban population. Even in more 
thinly populated, rural states, the lawyer occupies second or third position among 
the seven chief occupation classes. There are, of course, exceptions to this gener- 
alization. This information is based on unpublished data compiled by the Council 
of State Governments, taken from p. 19, C. C. Young, The Legislature of Cali- 
fornia, 1943; prepared by order of the Commonwealth Club of California; pub- 
lished by Parker, San Francisco. 

In the Congress of the United States as well, the lawyer has been well repre- 
sented. From the 71st to the 75th Congresses inclusive, between 1928 and 1936, 
the percentage of lawyers in the Senate ranged from 61 to 76 percent in each 
Congress; in the House of Representatives, from 56 to 65 percent. See 10 Rocky 
Mr. L. Rev. 43 (1937). 

In Wisconsin, while the average percentage of lawyers in the legislature was 
between 18 and 20 percent for the four years of 1901, 1923, 1933, 1942, the per- 
centage of lawyers dropped to 13.1 percent in 1949. See Fred R. Zimmerman, 
United States and State Officers of Wisconsin, Madison, Wisconsin, 1949. This 
— and tremendous drop is difficult to explain from the data which we now 

ve. 

2? Hurst, A History or THE PrincipaAL AGENCIES oF LAW IN THE UNITED 
States 352 (Rev. Ed. 1950): “From 1790 to 1930, about 66 ponee of United 
States Senators were lawyers, and about 50 percent of the members of the House; 
the percentages appear to have been about the same over the whole time span.” 
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a population of approximately 11,000. The original purpose of the 
questionnaire‘ was to ascertain whether or not the voter is biased for 
or against a “lawyer candidate’’ for legislative office; hence each 
question was designed to elicit information on this subject, yet to 
recognize that a behavior explanation involves a number of sub- 
jective factors which are ever present in complex human behavior. 
In order to control a host of these subjective categories (e.g., party 
affiliation, religion, interests, etc.), we placed the candidates in 
question one in a hypothetical situation in which they were equal 
in all respects except that one was a lawyer and the other was not. 
This resolved the problem thus: How much difference, if any, does 
it make whether a candidate is or is not a lawyer? And since, if there 
is a significant difference, it is desirable to explain why, the inter- 
viewee was asked to give his reasons for making his choice. There is, 
of course, always the objection that the informer is unable or unwill- 
ing to state or describe the motive for his behavior. While this 
is true to a certain extent, the author proceeded on the assumption 
that the best way to determine a person’s interest concerning some- 
thing is to ask him, realizing, of course, that a value elicited in this 
manner is only a verbal attitude, which will vary in degree with the 
situational context, depending upon the strength of the value and 
the degree of stress in the situation. 

Questions two and three of the schedule were designed to give the 
voter the chance to express himself on what he thought the composi- 
tion of a legislature should be. These questions serve chiefly two 
purposes: 1) as a check on internal consistency. 2) as a convenient 
place for any real prejudice against the lawyer to be reflected. 

Question four was designed to see whether the voter felt that the 
legal profession was an advantage for a candidate seeking legislative 
office, and if so, in what way. 

A glance at the results of question one will suffice to show that the 





3 A sample of 250 names was taken at random from the records of the city’s 
utilities commission, and a similar group was selected from the city directory. 
Through the use of a city map which reflected the relative socio-economic position 
of the various city districts, it was determined that the utilities’ sample should 
be the basis of the project, since it represented more accurately, in a proportional 
sense, each of the districts. To insure good response in the collection of data and 
a serious attitude on the part of the informers, the conductor secured as inter- 
viewers an enthusiastic and intelligent group of high school seniors, who 
as surveyors in a high school field study. This pose was necessary because the 
people of the town had only infrequently been subjected to polls, and as a result 
they were inclined to underestimate the serious nature of such an undertaking. 
However, by associating the scheme with a community project with which they 
could identify themselves, we received considerably better than average coopera- 
tion in the response. Out of the sample of 250, 166 persons answered. 


‘See Table One, infra, for this and following four questions mentioned. 
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difference between the preference for lawyer as compared with “not 
lawyer’’ is considerable, and that the difference remains almost the 
same from one legislative level to another, i.e., from state assembly 
to United States Senate. Nevertheless, even though 126 of the 164 
(two subjects had no preference) favored lawyers to non-lawyers, 
only about one-half preferred that the legislature should be mostly 
composed of or at least have a greater proportion of lawyers. In 
other words, in question two, only about one-half of the 126 were 
consistent with their answers in question one. The majority inclined 
rather to a governing body constituted proportionately of all pro- 
fessions and occupations. We do not believe that the notion of demo- 
cratic representation influenced these people so strongly, nor do we 
feel that the informers were being consciously inconsistent or contra- 
dictory. Instead, we believe that a state of ambivalence exists here 
as the result of a conflict. 

Psychologically speaking, the informer in questions one and two 
in many instances was faced with a conflict of values. Let us recall 
that the lay tradition® regarding the lawyer is one of jealousy and 
mistrust with the existence of such common notions as “to be a good 
lawyer is to be a poor Christian.’’ This feeling of antipathy stems 
largely from a conventional stereotype of the legal profession, and it 
is heightened during periods of economic depression when much of a 
lawyer’s work revolves about collections, foreclosures, insolvencies, 
and reorganizations.’ Charges then of being prejudiced in favor of 
large interest organizations and corporations are quite common. 
Enough indignation appears to be generated by these activities to 
carry over from the abyss of one depression to the depths of the 
next. Moreover, the lawyer is often identified with some of the more 
unsavory clients that he is forced to defend. 

On the other hand, everyone frequently needs or seeks the service 
of the lawyer or contemplates that he may have to do so. Let us not 
overlook the fact that democracy is government by law and that 
with the increased trend toward specialization in modern democracy 
the need for experts in lawmaking is recognized by many. This is 
evidenced from the fact that 131 respondents out of the 166 stated 
that a person with legal training was needed for the legislature. This 
count included five informers who preferred “not lawyers,” but 
stated that the lawyer was the best qualified for the job. 
Considering the answers to the second part of the fourth question, 





5 For further discussion of this subject, see Pound, The Lay Tradition as to 
the Lawyer, 12 Micu. L. Rev. 627 (1914). 


6 Hurst, op. cit. supra note 2, at 252. 
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which explored the reasons for feeling that a legal background is of 
advantage to a candidate for the legislature, we find that it is felt 
that there is no one else who possesses the many political assets of 
the lawyer. In his education and practice the lawyer is constantly 
studying and interpreting laws. He is continually made aware of 
those factors which are present in effective legislation, and those 
which lead to unacceptable laws. His knowledge of the existing legal 
structure of society enables him to determine the type of legislation 
and phraseology which will increase congruity and abate ambiguity. 

Possession of a special body of learning and skill in the application 
of this learning are attributes peculiar to the members of the bar. 
Expertness in legal matters such as briefing, pleading, and counselling 
are only part of the lawyer’s duties; probably far more frequent ones 
today are the execution of complicated government forms, contracts, 
estimating tax rates for clients considering buying or selling, prepar- 
ing partnership or corporation papers, etc. In matters of business, 
contractual and settlement transactions, he is relied upon by many. 
The practice of law throughout our history has closely reflected the 
main concerns of the society at any given time.’ 

Another reason for the prominence of the attorney as a choice for 
public leadership can be traced to the vantage point which he occupies 
by virtue of his being the accepted negotiator, mediator, and coun- 
sellor in this country. Thereby he is considered the accepted agent of 
all politically effective groups of the American people. His profession 
has made him the most successful and resourceful mediator of all 
politically effective forces. 

Lastly, it is quite evident that the legislative process in a democ- 
racy involves oratory and debate. The persuasive use of rational 
debate may determine the success or failure of a project. No other 
profession is so trained in this method. The minister is not challenged 
or debated with in execution of his profession. He presents his sermon 
and his subjects accept it on faith; he is not subjected to cross- 
examination. The same is true of other professions. Only in the legal 
profession is the art of forensic speech a necessary part of the practic- 
ing profession. Such skills as rhetoric and the art of making a “‘strong 
case’’ are vital to the bar; they are also indispensable for the profes- 
sional politician. 

Whereas the primary purpose of an exploratory study is the rais- 
ing of testable hypotheses, nevertheless, in the conducting of our 
preference investigation we collected certain standard statistical 
data; namely, sex, age, occupation and education. Thus, as a second- 





7 Hurst, op. cit. supra note 2, at 295. 
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ary matter, we undertook to show who or what classes preferred or 
did not prefer the lawyer. We assumed that the factors of age and 
sex would not be statistically significant. However, the other two 
factors, we felt, would be associated through the concept of identifi- 
cation. That is, certain interest groups identify themselves with the 
law profession on the theory that the legal profession is most capable 
and usually most willing to represent them. 

Inasmuch as the lawyer depends to a large extent upon the busi- 
ness group and other upper income groups for his practice, he is 
already quite well associated with these groups, and if he handles 
their affairs skillfully, it seems only reasonable that they would be 
prone to favor the lawyer candidate for a legislative office. 

Assuming the social psychological theories of self-defense, self- 
enhancement and the maintenance of an adequate self-feeling, then 
we can logically expect, say, a voter who is a machinist with a third 
grade education to reason that it does not take an educated man to 
make laws and that therefore there should be more laborers and 
farmers in the legislature. We consequently felt that education would 
more than likely be associated as a significant factor in the voter’s 
selection of a candidate. That is, the various educational groups may 
be expected to reflect a certain philosophy of life, certain values and 
attitudes which will operate together as the internal mechanism which 
will principally determine the choice they make. 

A careful statistical analysis revealed certain attitudes.* We found 
that the greatest bias against the lawyer was among the labor class 
with a grade school education. The preference of the labor class with 
a high school education was random choice. The one and only class 
which showed a significant positive relationship was the business, 
clerical and professional class in the higher educational bracket. 


Conclusion 


The resolving of a conflict may not be an easy matter; in fact, the 
subject may be forced to resort to abnormal adjustment techniques 
such as compensatory or rationalizing mechanisms. Nevertheless, in 
many value conflicts it becomes apparent to the subject during the 
process of resolution that one of the values is the more important or, 
shall we say, the greater value wins out; thus we have the notion in 
social psychology of the “hierarchy of values.’’® In the conflict situ- 
ation involved in questions one and two, we see the informer finally 
resolving the issue in favor of the lawyer because the maintenance of 





8 See Table Two, infra. 
® Gardner Murphy, Personality, New York, 1947, p. 304. 
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government by law is an extremely strong ideal in his system of 
values. Yet we also see him saying, “Sure I chose the lawyer for 
practical reasons, but ideally Congress should be proportionately 
composed.”’ Thus his tensions are relieved and he still has his ideal. 
Hence, we see the lawyer, in spite of the lay tradition against him, 
being preferred, as it were, for the sake of expediency. 

Assuming that the observation of the ambivalent evaluation of the 
lawyer is correct, why then did the respondents actually prefer the 
lawyer? We may summarize by offering the following hypothetical 
assumption: Negative evaluations exist, but they are outweighed by 
positive attitudes: hence they have only the nature of subsidiary, 
and not determinative, attitudes. 

JouN THomas Dosy 
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TABLE ONE 
Sample Questionnaire with Tabulated Results of Each Question 


I. (a) Two men are running for each of the four following offices; assuming 
that each are equal in all respects, except that one candidate for each 
office is a Lawyer by profession and the other is not. Check (x) the 
one which you would prefer for each office. 














U.S. Senate ...... —Lawyer ..... 126—2 neutral 
Not Lawyer ....... 38 

U. S. Representative—Lawyer ..... 122—2 neutral 
Not Lawyer ....... 42 

State Senate......—Lawyer ....... 122—2 neutral 
Not Lawyer ....... 42 

State Assembly... .. —Lawyer ..... 120—3 neutral 
Not Lawyer ....... 43 

(b) ety state why you made the choice you did for each of the four 
offices: 

U. S. Senate. 

U. S. Representative 

State Senate 

State Assembly. 


II. (Check your choice among the following five) 

(a) Congress should be: 

: (1) Be mostly ne sg ies Gets ice a 48 
(2) Be proportionally composed of all professions and occupations. 92 
(3) Have a greater proportion of lawyers among its members ... 17 
(4) Not be considered from point of view of professional or occupa- 

I cee e ott cbsansccaardcdeus esdeseacs t4 

(5) Be least composed of lawyers................022eeceeeeeee 1 

(b) Briefly state your reasons for the choice you made. 


III. (Check your choice among the following four) 
(a) The State Legislature should: 


(1) be mostly composed of lawyers ...................22-005: 43 
(2) be least composed of lawyers.................200eeeeeeeee 4 
(3) have a greater proportion of —— among its members.... . 26 
(4) be proportionally composed of all professions & occupations... 88 


(5) not be mainly considered from point of view of professional or 
occupational background se... 0. ccc cc cece ccces 
(b) Briefly state your reason for the choice you made. 


IV. Check (X) your choice among the following: 
(a) The practice of law: 
(1) gives a political candidate an advantage over a candidate of a 
er es Capa n sak cule d554 bse Ske 114 
(2) is a disadvantage for a political candidate.................. 
I a ge So aly sa nn ads BUM Amines 49 
(b) What are the reasons for your answer? 
a dors 9 eo Gekaaen ued oie t, bkk hee SEE OL ae 166 


Schooling Additional Information 
1. Education 
Completed 

Years of grade school 

Years of high school 

Years of college 
2. Sex, age, occupation (be specific—don’t say engineer, but state Rail- 
way engineer.) 


Foreign born, native born 
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TABLE TWO* 


Tue Errects or OccuPaTION ON LAWYER PREFERENCE WITH EDUCATION 
HELD ConsTANT | 





Not 

Education Occupation Lawyer Lawyer Total ft.1 ft.2 | 
fot foe a ©) , 
0- 8years Labor 29 16 45(In) 341 108 { 
0- 8 years Clerical, Business (2) (6) q 
and Professional 16 6 22(2n) 16.6 5.3 q 
(3) (7) # 
9-16 years Labor 16 7 23(3n) 17.4 5.5 | 
9-16 years Clerical, Business (4) (8) 

and Professional 49 6 55 (4n) 41.7 13.2 

Total 110 (n!) 35 (n) 145 N 





' a @ @&® ® @®@ ® M ®& 
xX=> tof = .76 + .02 + 2.50 + .09 + .11 + 1.27 + .40 + 3.92 = 9.07 


See ee ee ge ny 


1 ag 
fy = Mn) _ 10 45) _ 541 ote : 





* Since the value of X? (chi square) is as large as or larger than 7.81, it would 
occur less than five times in one hundred, which by our de ition i is significant. It 
is clear then that occupation makes no difference, except among the business and 
professional groups who are among the higher educational groups. We see from 
this that labor’s choice is random on both educational levels; also is that of the i 
business and the professional category when considered on the 0-8 educational i 
level. The situation does not * any when we switch the attribute, so the two aH 
factors are intercorrelated and of equal weight and we can abandon one and if 
retain the other. Education is rte easily handled, since it is a variable and we do 
not encounter the classification difficulties that we do in considering occupation. 
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FATHER AND SON FARM AGREEMENTS 


To help solve the problem of starting young people as farm oper- 
ators, a large number of bulletins urging farm fathers to join with 
their sons in joint operation of the family farm have been published.'! 
The purpose of this comment is to discuss some of the legal relation- 
ships and problems involved in the operating aspects of father-son 
farming agreements which have not been considered sufficiently in 
many of the bulletins. 

This discussion will be divided into five parts: (1) The setting for 
father-son agreements; (2) A delineation of the legal relationships 
which may be created by father-son agreements; (3) An examination 
of the rights, duties, and liabilities that depend on the nature of the 
relationship; (4) A discussion of the corporation as a possible solution 
to legal preblems involved in father-son operating agreements; (5) A 
criticism of the current father-son bulletins. 





1 Some of the recent bulletins published on this subject are as follows: McNutry, 
Farm Business AGREEMENTS FOR FATHER AND SON, UNIVERSITY OF MINNESOTA 
AGRICULTURAL EXTENSION BULLETIN 248 (January 1946); HoGLUND AND ANDER- 
sON, FaTHER-SoN FarminG Puians, South Dakota State CoLLeGE AGRICUL- 
TURAL EXPERIMENT STATION BULLETIN 390 (June 1948); Eckert, FATHER-SON 
FarMING ARRANGEMENTS, Oun1o State UNIVERSITY AGRICULTURAL EXTENSION 
BuLieTIn 219 (January 1949); CuNNINGHAM AND CasE, FaTHER-Son Farm 
Business AGREEMENTS, UNIVERSITY OF ILLINOIS AGRICULTURAL EXTENSION 
Service Crrcutar 587 (January 1949); Parsons AND WaPLEs, KEEPING THE 
FARM IN THE Famity, UNIversITy OF WISCONSIN AGRICULTURAL EXPERIMENT 
Sration Butuetin 157 (September 1945); SorpeN, Wuy Not ReEtTIRE ON THE 
Farm?, University oF WISCONSIN AGRICULTURAL EXTENSION SERVICE SPECIAL 
CrrcuLar (December 1945); Parsons AND LeGrID, PLANNING FOR THE DESCENT 
OF PROPERTY IN THE Famity (October 1945); Lona AND Parsons, THE LABOR 
FouNnDATIONS OF WISCONSIN FAMILY Farms (mimeographed bulletin of Uni- 
versity of Wisconsin Department of Agricultural Economics); WARREN, FATHER 
AND Son ARRANGEMENTS, CORNELL UNIVERSITY AGRICULTURAL EXPERIMENT 
Station BuL.etin 533 (February 1946); Hitt, FATHER AND Son Farm ParTNER- 
sHips, Micnican State COLLEGE AGRICULTURAL EXPERIMENT STATION SPECIAL 
Bu.uetin 330 (April 1944); McNauu, Steps Towarp Farm Ownersuip, UNI- 
VERSITY OF WISCONSIN AGRICULTURAL EXTENSION BULLETIN 368 (March 1946); 
Berry AND Hitt, How to Keep Your Farm IN THE Famity, MICHIGAN STATE 
Co.LLeGe AGRICULTURAL EXPERIMENT StaTIoNn SpeciAL BuLueTiIn 357 (April 
1949); HeapInGTON AND Moore, Fatuer-Son Farmina PLans AND ARRANGE- 
MENTS, OHIO AGRICULTURAL EXPERIMENT STATION BULLETIN 686 (February 
1949); Youne, GuipeE To FatTHer-Son FarmMinc ARRANGEMENTS, KENTUCKY 
AGRICULTURAL ExTENSION CrRCULAR 463 (1949); WricLey, FATHER AND SON 
Farm Business AGREEMENTS, PENNSYLVANIA AGRICULTURAL EXPERIMENT 
BULLETIN 492 (1948); BurpicK, FATHER AND SON FarM AGREEMENTS, COLORADO 
AGRICULTURAL EXPERIMENT BULLETIN 491 (1946); Davis, FatHer-Son Part- 
NERSHIP AGREEMENTS IN FARMING, OREGON AGRICULTURAL EXTENSION BUL- 
LETIN 674 (1946); Srucky anp THompson, MonTANA FATHER-SON BUSINESS 
AGREEMENT FOR Farm or Rancu, MontTaNA AGRICULTURAL EXTENSION BUL- 
LETIN 247 (1947); Jones, WHEN FaTHER AND Son Farm ToGeTHEeR, MAINE 
AGRICULTURAL EXTENSION BULLETIN (1947). See also Notes, Family Farm— 
Transfer from Father to Son by Lease and Contract to Make a Will, 1948 Wis. L. 
Rev. 561; Land Conveyances in Consideration for Support of Grantor, 1947 Wis. 
L. Rev. 125; and Improving Farm Leases in Wisconsin, 1947 Wis. L. Rev. 265. 
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I Tue SETTING 


Before considering the operating agreement itself, some attention 
should be given to the objectives of the agreements, the factors nec- 
essary for their success, and the problem of transferring the farm 
from father to son. 


Objectives of Agreements 


Most writers on the subject agree that there are certain standard 
objectives to be kept in mind when planning father-son agreements 
for the operation of the farm. Because the objectives conflict, any 
solution must of necessity fail to satisfy all of them. Some are: 

1) Immediate and future security for both father and son ;* 

2) Maintenance of the “going concern value’ of the farm; 

3) Aid for young people interested in farming to enable them to 

get an early start toward farm ownership; 

4) Satisfactory retirement for the father as his capacity and de- 

sire to work decrease. 


Elements of Successful Agreements 

It is also desirable that certain conditions exist in order to improve 
the chances for a successful, long-term agreement. The most impor- 
tant of these include: 


i) A farm large enough to support two families; 

2) Adequate separate housing for the two families; 

3) Compatibility of the two families, including the wives; 

4) Desire on the part of the son and his wife to farm; 

5) A debt load which will not hamper operation of the farm. 


The Transfer Problem 


Too little mention is made in most of the current bulletins of the 
problem of transferring the farm from the father to the son. Actually, 
transfer of the farm and operation of the farm are two aspects of the 
father-son agreement, and both should be carefully considered. The 
problem of transferring the farm is at least as troublesome as that of 
operating it on a year-to-year basis. There are a number of plans 
which may be used to accomplish the transfer, depending upon the 





_ ? “Son” may include “son-in-law,” other close relative, or a non-relative who 
is teaming up in close operating relationship with an older farmer usually on 
some kind of a crop or profit-sharing arrangement. 
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circumstances of the parties and the goals which they intend to ac- 
complish: 

1) Will by parents to the son with or without a contract not 
to alter it; 

2) Lease from father to son with a contract to will to the son; 

3) Deed to the son with a contract for support of the parents 
as an equitable condition subsequent; 

4) Deed with mortgage back to parents; 

5) Deed to the son without conditions or encumbrances; 

6) Deed of the remainder interest to son, life estate reserved 
by the parents; 

7) Transfer of farm to corporation with both father and son 
holding the stock; 

8) Creation between parents and son of a joint tenancy or other 
co-tenancy ; 

9) Transfer of farm to partnership with a plan whereby the son 
puts in a percentage of his annual earnings to buy out the 
father. 

Since this discussion focuses on the operating aspects of father-son 
farming agreements, methods of transfer will not be considered except 
in connection with partnerships and corporations where problems of 
transfer and operation are inseparable. 


II LeGat RELATIONSHIPS CREATED BY FATHER-SON AGREEMENTS 


The purpose of this section is to point out the different types of 
relationships which may be established and the criteria for deter- 
mining whether one relationship or another has been created. 

An operating agreement between a farm owner and his son may 
create an employer-employee, landlord-tenant, or partnership relation. 
A fourth relationship, that of “joint adventurers” or “joint enter- 
prisers,”’ is sometimes spoken of, but it is in essence merely a special 
purpose partnership and partnership law controls. Accordingly, it 
will not be separated from the partnership in this discussion.* The 
corporation will be treated separately as a legal device through 
which close relatives can operate a farm. 

The type of agreements used will probably change during the 

3 “The relation of the parties to a joint adventure is so similar to that in a 
= paar rs their rights and disabilities are usually tested by partnership 

48 C.J.S. 807. See also Johanik v. Des Moines Drug Company, 235 


— 679, 17 N.W.2d 385 (1945); Notes, 138 A.L.R. 968 (1942); 63 A. L.R. 917 
(1929); and 48 A.L.R. 1068 (1927). 
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course of the parties’ lives. In the early stages when the son is still 
inexperienced it may be that of employer-employee. As the son as- 
sumes managerial responsibility the parties may change to some form 
of partnership agreement so that both may be active in running the 
farm. Finally, when the father no longer wishes to work on the farm, 
the son may take over the entire farm under a landlord-tenant ar- 
rangement. 

Before discussing particular evidentiary criteria important to 
determining the nature of the legal relationship between the parties 
to a father-son farming arrangement, a few general caveats are in 
order. First, what the contract says is of importance, but what the 
parties actually do under it is much more important. Second, it may 
be that a particular working relationship will be treated as a partner- 
ship for one purpose and a hiring contract for another purpose. For 
example, for determining tort liability it may be a partnership, while 
for tax purposes it may be merely a hiring contract. Third, most 
father-son arrangements will involve some degree of profit-sharing, 
but it must not be assumed that this, without more, throws the 
arrangement into the partnership category. 

No one criterion should be considered absolutely controlling; they 
are all valuable guides in determining what legal relationship exists 
between particular parties. No two arrangements will ever be exactly 
alike. Even though identical forms of contract are used, what the 
parties do under these contracts will invariably differ. Accordingly, 
experts disagree which relation is created in close cases. 


Employer-Employee 


The status of employer-employee is easily ascertained in most 
instances. The clearest case is, of course, the one where the son is paid 
a cash wage and given no managerial responsibility. Probably the son 
will be held to be merely an employee even if his wage is a share of a 
crop, or even if, in addition to a cash wage, he is permitted to keep the 
“hog money”’ or other farm income as a bonus. But, when the son 
participates actively in the management of the farm, shares in the 
expenses and in the net profits, when the father and son can be said 
to be co-owners, not necessarily of the farm, but of a farming business, 
their rights and liabilities will be determined by the law of partner- 
ships.‘ 





‘See James v. James, 151 Wis. 78, 137 N.W. 1094 (1912), for an example of 
particular facts which in that case caused the court to conclude that father and 
son were joint adventurers, 7.e. special purpose partners. 


Pt 4) eo 
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Landlord-Tenant 


The relationship of landlord to tenant can also be definitely and 
clearly created between father and son. As has been shown, the 
clearest case would be the one where the father retires from farming 
and leases the farm to his son with full managerial authority for cash 
or share rent. But many farm leases are not so clean cut in terms of 
the legal relationship which they create. It frequently happens that 
the land owner agrees to contribute to expenses and reserves or 
exercises extensive managerial authority. Sometimes the rent is a 
share of the net income from the farm rather than the gross income, 
i.e., a share of the crop. These are all factors which point in the di- 
rection of a partnership.’ But here American courts have not been as 
willing as in other areas of the law to say that it is what the parties do, 
and not the label they use for their relationship, which controls.® 


Partnership 


As previously indicated either a farm hiring arrangement or a 
farm lease may actually create a partnership. The legal consequences 
are far reaching and should be clearly explained to the parties before 
any plan for operation of the farm is adopted. If a partnership is to be 
formed the parties should know what their rights and liabilities are; 
if a partnership is to be avoided, they should know what it is and how 
to avoid it. What then are the criteria for the determination of 
whether or not a partnership exists? 


(A) Statutory Tests 


It is often difficult to determine whether a partnership is created. 
The Uniform Partnership Act states, “A partnership is an associ- 
ation of two or more persons to carry on as co-owners a business for 
profit.’ This does not mean that the property being used in the 
business must be co-owned, but that the farm business as a business 
enterprise must be owned by both parties. The statutes set up some 
vague guides to determine the existence of a partnership, which are 
as follows: (1) Persons who are not partners as to each other are not 
partners as to third persons except where a partnership is created by 
estoppel as provided in the statutes;? (2) Co-ownership of property 

5 Schleicker v. Krier, 218 Wis. 376, 261 N.W. 413 (1935); Wagner v. Buttles, 
151 Wis. 668, 139 N.W. 425 (1913); Strong v. Hoskin, 85 Wis. 497, 55 N.W. 
852 (1893). 

6 137 A.L.R. 6, 112 (1942); 131 A.L.R. 508, 525 (1941). 

7 Wis. Stat. § 123.03 (1947); 7 U.L.A. 6. 


§ Wis. Stat. § 123.13 (1947); 7 U.L.A. 16; Heindel v. Brazel, 209 Wis. 573, 
245 N.W. 679 (1932). 
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does not of itself establish a partnership even if the parties share the 
profits made by the use of the property; (3) Sharing of gross returns 
does not of itself establish a partnership even if derived from property 
owned jointly; (4) Receipt of a share of profits of a business is prima 
facie evidence that the recipient is a partner unless the profits were 
received as payment on a debt, wages, rent, an annuity to the widow 
of a deceased partner, interest on a loan, or consideration for a sale.® 


(B) Case Law Tests 


In addition to these statutory tests the courts have evolved 
additional criteria for the determination of whether a partnership 
exists. The partnership relation is based on contract.’° Therefore, 
the courts have consistently held that the intent of the parties is con- 
trolling in determining whether a partnership exists between them- 
selves.'! But the intent for which the courts look is not a specific in- 
tent that a partnership shall exist; but a general intent to do business 
under an arrangement which meets the requirements of a partner- 
ship in fact.'? To ascertain intent, the following factors are considered: 

(1) Participation in management. Although the Uniform Partner- 
ship Act does not mention this factor, the courts have tended to clas- 
sify an arrangement as a partnership if both parties have a voice in 
the management."* 

(2) Carrying on a business. The courts require a general purpose 
or intent to prosecute a joint enterprise in addition to co-ownership 
of tangible property." 

(3) Sharing profits. The Wisconsin Supreme Court has held that 
when profits are divided as profits a partnership exists. Therefore, 
when profits are paid as rent or in remuneration for services ren- 
dered,’ the relationship is not considered a partnership. 





® Wis. Star. § 123.04 (1947); 7 U.L.A. 7. 

10 BurDIcK, PARTNERSHIPS 5 (3d ed. 1917); 40 Am. Jur. 136, 140. 

1 Comm. of Int. Rev. v. Culbertson, 69 S. Ct. 1210 (1949); Sander v. Newman, 
174 Wis. 321, 181 N.W. 822 (1921). 

12 Bartelt v. Smith, 145 Wis. 31, 129 N.W. 782 (1911); Burpicx, PartNEerR- 
SHIPS 19. 

8 Note, 137 A.L.R. 6, 64 (1942). 

4 Bird v. Morrison, 12 Wis. 138 (1860). 

% Bartelt v. Smith, 145 Wis. 31, 129 N.W. 782 (1911); Langley v. Sanborn, 
135 Wis. 178, 114 N.W. 787 (1908); Sullivan v. Sullivan, 122 Wis. 326, 99 N.W. 
1022 (1904). See Schleicker v. Krier, 218 Wis. 376, 261 N.W. 413 (1935) (where 
son was to work a farm on shares paying $200 per year for the use of the ma- 
chinery. Father was to help “as possible.”” Father was to keep some land and the 
— thereof. Son agreed to buy feed for cattle but father actually bought it. 

eld: no partnership existed.) 

16 See Sauntry v. Dunlap, 12 Wis. 404 (1860). 

















322 WISCONSIN LAW REVIEW [Vol. 1950 


(4) Sharing of losses. Although there is no direct ruling on this 
point, the Wisconsin Supreme Court has said, “a communion of 
profit and loss [is] the distinguishing characteristic of a partnership.’”” 
The majority of authorities, however, favor finding a partnership 
although one partner contracts to stand all the losses.'* 


How to Avoid a Partnership 


If it is decided that the parties do not wish to operate the farm 
as a true partnership project, it may be possible to satisfy their 
needs with a plan which is clearly in some other category. Frequently, 
however, the request is that a legal device be provided which will 
permit sharing of profits, losses, possession, and management but 
which will avoid the unlimited liabilities of a partnership. If so, the 
written contract which describes the rights and duties of the parties 
should include provisions which tend to refute the existence of a 
partnership. 

It is advisable to determine what relationship is intended and to 
state that intent. For example, if the plan adopted is a lease, the 
contract should be captioned “Lease,” the parties referred to as 
“lessor”? and “lessee,”’ and the property said to be “leased’”’ to the 
tenant.!® The document could include a specific statement that the 
parties intend to enter into the status of lessor-lessee. The division 
of profits should be stated to be compensation for the services, 
property, or opportunity furnished in aid of the business, rather than 
a sharing of profits as profits.”° 

The Wisconsin court has given weight to an express disclaimer of 
the existence of a partnership and a further provision that neither 
party is liable for the obligations incurred by the other.** However, 
such provisions might be interpreted as an effort to avoid the incidents 
of a partnership which the parties recognize has been created in fact. 
The express terms of the contract are not conclusive on the court” 
although they are significant.” 





17 Miller v. Price, 20 Wis. 117, 128 (1865); Sauntry v. Dunlap, supra note 16; 
Bird v. Morrison, 12 Wis. 153 (1860). 

18 BuRDICK, PARTNERSHIPS 66. 

19 Rowlands v. Voechting, 115 Wis. 352, 91 N.W. 990 (1902). 

20 Wagner v. Buttles, 151 Wis. 668, 139 N.W. 425 (1913); Langley v. Sanborn, 
135 Wis. 178, 114 N.W. 787 (1908); Strong v. Hoskin, 85 Wis. 497, 55 N.W. 
852 (1893); Nicholaus v. Thielges, 50 Wis. 491,7N.W. 341 (1880) ; Ford v. Smith, 
27 Wis. 261 (1870); Hoile v. York, 27 Wis. 209 (1870). 

21 Wagner v. Buttles, supra note 20. 

22 Sparks v. Kuss, 195 Wis. 378, 216 N.W. 929, 218 N.W. 208 (1928). 


23 Wagner v. Buttles, supra note 20. 
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However, two factors will carry considerable weight: First, courts 
have consistently recognized farming on shares as something other 
than a partnership,™ and proof of the essentials of a partnership in 
that situation will probably have to be more definite than would be 
required for other businesses; second, courts are not as likely to 
consider a family arrangement, as distinguished from a non-family 
one, a partnership.” 


III Important Ricuts, Duties AND LIABILITIES THAT DEPEND ON 
THE NaTuRE OF THE RELATIONSHIP 


To enable the parties to intelligently choose the type of father-son 
arrangement they desire, the important rights, duties and liabilities 
must be presented to them. 


Contract Liability 


If an employer-employee relationship exists, the employer is 
bound by the acts of the employee on contracts entered into within 
the scope of his employment.’ Similarly, if a partnership is used, 
any contract made by one partner in conjunction with the usual 
operation of the farm will subject the assets of the other partner 
(both partnership and non-partnership) to the debt created by such 
a contract.”® : 

A practical answer for the farmer on this point is provided by a 
lease. In the usual landlord-tenant situation, the landlord is not. 
liable for contractual responsibilities of his tenant.?® 

The unlimited contract liability of a partner is, however, not as 
important as one might first assume. The close relationship and justi- 
fied trust of members of a father-son team, the ability to give both 
or either partner control of the partnership funds by arranging for 
the proper type of checking account, the easy opportunity which 
partners have to give merchants actual notice of the terms of the 





*% BurRDICK, PARTNERSHIPS 31. 

% In Schleicker v. Krier, 218 Wis. 376, 378, 261 N.W. 413, 414 (1935), the 
court said: “‘A partnership or a joint adventure does not usually exist between 
oe owner of a farm and the tenant who has undertaken to work the farm on 
shares.”’ 

2% Cole v. Cole, 289 Mich. 202, 286 N.W. 212 (1939). 

272 Am. Jur. 247. 

28 Wis. Stat. § 123.06 (1947); 7 U.L.A. 9; Rollins v. Humphrey, 98 Wis. 66, 
73 N.W. 331 (1897); Seaman v. Ascherman, 57 Wis. 547, 15 N.W. 788 (1883); 
Rogers v. Brightman, 10 Wis. 49 (1859). However, a creditor can effectively con- 
tract to look only to partnership assets. CLARK, CorporaTions 20 (38rd ed..,. 
Warmeer, 1916). 

29 Schultz v. Williams, 207 Wis. 122, 240 N.W. 844 (1932). 
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partnership contract and of the authority of the respective partners, 
and the certainty that any sizable credit purchase from a stranger 
will be thoroughly investigated prior to consummation, combine to 
minimize the danger of serious damage resulting from this partner- 
ship feature. 


Tort Liability 


The same is true of tort liability. An employer is liable for the 
torts of the employee committed while acting within the scope of his 
employment.*® A partner is liable for torts of partners “‘acting in the 
ordinary course of the business of the partnership.’’*! However, a 
landlord is not usually liable for the torts of his tenant.*? Thus, a 
father could avoid possible liability for a tort of the son by putting 
the father-son agreement in the lease category. Perhaps the avail- 
ability of the insurance which is a protection against financial hazards 
other than those caused by willful act will enable the parties to dis- 
count this factor. 

It should be noted that tort liability in this field is based upon 
the theory of agency.* Therefore the landlord-tenant relationship 
might not protect the landlord from liability for the tort of the 
tenant if some managerial authority is retained by the landlord and 
the tort is committed by the tenant as agent under that authority. 


Management Righis 


One of the problems frequently discussed in the agricultural 
bulletins is that of dividing management responsibilities in order to 
avoid friction between the parties. Under a strict hiring arrangement, 
the employer-father would be entitled to make all management de- 
cisions while under a strict lease the tenant-son would have that 


right. 
The Uniform Partnership Act states that “subject to any agreement 
between them ... all partners have equal rights in the management 


and conduct of the partnership business.’’* The partnership contract 
can provide for any management arrangement desired.* 





30 DeForest Dairy Co. v. Friedrich, 202 Wis. 251, 232 N.W. 543 (1930). 

31 Wis. Stat. § 123.10 (1947); 7 U.L.A. 13. 

82 Johnson v. Prange-Geussenhainer Co., 240 Wis. 363, 2 N.W.2d 723 (1942); 
52 C.J.8. 98. 

33 40 Am. Jur. 261. 

% Wis. Stat. § 123.15(5) (1947); 7 U.L.A. 18(e). 

% Hirschberg v. Bacher, 159 Wis. 207, 149 N.W. 383 (1914) (providing that 
one partner was to be the “head and manager of the business’). 
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Ownership of Property 


In the typical hiring or leasing arrangement, the father would 
retain title to the realty and probably to the larger portion of the 
personalty. In the case of a partnership the land or personalty, or 
both, could be made assets of the partnership; the parties would 
convey them to the partnership in return for an agreed interest in 
the partnership. If the parties elect to retain title to land or person- 
alty, the asset of the partnership would be the right to use the land 
and personalty in carrying on the business of the partnership. The 
parties should agree on whether this use is to be rent free. 

In the usual case the father will own the overwhelming share of 
the jointly used property. By placing title to some or all of this 
property in the partnership,® he can arrange an efficient way through 
which the son may acquire ownership rights. The agreement could 
provide that the son would buy out his father’s partnership interest 
on an installment basis. 


Taxes 


(1) Gift Tax—The gift tax must be considered because any time one 
of the parties transfers property to another, for which less than full 
value is paid, the gift tax laws are applicable. However, as far as the 
federal and Wisconsin gift taxes are concerned, it makes no difference 
what type of farm operating agreement is used. 

(2) Taxes on Termination and Death Taxes—The type of farm 
operating agreement used will have no direct effect upon the death 
taxes due. There may be an indirect effect, however, since under one 
type of agreement the son may buy more of an interest from the 
father than he otherwise would have purchased. As a result less would 
be transferred to the son upon the death of the father and there would 
be less death taxes to be paid by the son.*’ If the father sells part of 
the farm to the son at less than true value, the father’s estate will 
be diminished and the death taxes thereby reduced. Like the gift 
tax, death taxes are levied on the dollar value of the interest which 
passes, and it makes no difference in the rates or exemptions whether 





% When title to land is conveyed to the partnership, the necessary steps must 
be taken to get the mother to waive her homestead and dower rights. 


37 If the son purchases the farm from the father, the son may receive less in 
distribution because he has acquired the basis of his future livelihood. As a result, 
some other heir will receive more. For state inheritance tax purposes this may 
make some difference since exemptions and tax rates vary as the identity of the 
devisee or legatee varies, viz., a widow has a $15,000 exemption as against a 
son’s $2,000 exemption. However, this has no relation to the type of operating 
arrangement as such. 
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the farm was in a partnership, was leased, or was operated with the 
son as a hired man. 

The tax to be paid upon termination of the agreement is not 
influenced by the kind of agreement used. The only applicable taxes 
are those relating to gains and losses on the sale of capital assets. If no 
sale takes place on termination, no tax is paid. A gain or loss on the 
property is realized only when the goods are converted to cash. 

(3) Income Taxes—There is no income tax advantage to be gained 
by using one form of agreement in preference to the others.** Under 
either a hiring contract or a lease for a definite cash rental, one of the 
parties takes all of the income and all of the expenses of the farm, 
including the salary or rent paid the other party as an expense, and 
shows those items on his individual tax return.*® The hired man or the 
lessor reports none of the farm income or expense, but lists only the 
salary or rent paid him as his income.*® Under either a sharing agree- 
ment or a partnership, the tax paid by the parties will be the same 
provided the division of the taxable net profit is the same, though the 
form of return filed will differ. The farm partnership must file an 
‘information return’? which amounts to a profit and loss statement 
on the entire farming operations, showing the distributive share of 
each partner in that taxable income.*! Each partner then files his 
individual return reporting his share in partnership profits as his 
income. No such information return is required under the non-partner- 
ship sharing arrangement. There each party reports his share of the 
total farm income and expense on his individual return. The net 
result of the two methods will be the same. For example, under the 
partnership return the total taxable income of $10,000 less legitimate 
expenses of $4,000 leaves $6,000 or a taxable income to each party 
(assuming a fifty-fifty division) of $3,000; under the sharing agree- 
ment each person’s share of the total taxable income, $5,000, less his 

share of legitimate expenses, $2,000, leaves net taxable income of 
$3,000. 

In the final analysis, the type of farm operating agreement used 
will vary the income tax paid by the parties only to the extent to 
which it varies each person’s net income.*? The type of agreement 
itself does not make the difference, but the method provided in the 





38 Except, perhaps, the corporation as discussed below. 

39 U. S. Treas. Reg. 111, § 29.23 (a)-11 (1948). 

40 If by the terms of the agreement he is to pay some of the farm expenses, 
such as taxes, he would show them on his return, but not otherwise. 

41 U.S. Treas. Reg. 111, § 29.187-1 (1948). 

“ The em pa is the corporation. The corporate income tax rate differs from 
the individua 


rate. 
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agreement for distributing profits does. If, for example, the son made 
the same net taxable income under a partnership, under a lease and 
under a hiring contract his income tax would be the same under each. 
The same holds true for the father. As a practical matter, it is proba- 
bly impossible to make the incomes identical under these three types 
of operating agreements since the different methods of allocating 
income and expenses will result in differing net taxable incomes for 
each party. 


Duration and Termination 


Father-son agreements may be for a specified number of years, for 
the life of the father or for an unspecified term. If the agreement is a 
lease, the provisions in some state constitutions limiting the term of 
agricultural leases must be considered. In Wisconsin, this period is 
fifteen years.** An out-and-out partnership arrangement under which 
title to the farm is put in the partnership is not subject to these 
constitutional time restrictions. 

Any father-son contract, whether for a stipulated period or not, 
may be rescinded by either party upon breach by the other. But 
termination of a lease or of a partnership in case of the son’s de- 
fault involves certain more complicated legal steps. Landlord-tenant 
statutes provide for written notice to the tenant in such a case and 
for the commencement of unlawful detainer actions (sometimes 
called “forcible entry and detainer’’ actions) if the tenant fails to 
vacate the land after the lease has been terminated. The Uniform 
Partnership Act contains provisions for the dissolution of partner- 
ships with or without cause.“ 


IV Tue Famity Corporation 


It has been shown that instead of a hiring, lease, or partnership 
arrangement, it is legally possible for a family to incorporate for the 





43“ | . Leases and grants of agricultural land for a longer term than fifteen 
years in which rent or services of any kind shall be reserved . . . are declared to 
be void.’’ Wis. Const. Art. I, § 14. There is a strong possibility that a lease for 
life or for a term of more than fifteen years will be upheld in spite of such a con- 
stitutional limitation using the reasoning (1) that the father has sold and granted 
an estate in the land to the son, payments being a “continuing consideration, 
and not rent’”’ (Parsell v. Stryker, 41 N.Y. 480 (1869); 1948 Wis. L. Rev. 561), 
or (2) that “rent or services’ must be strictly interpreted to mean rent or rent 
service as understood during feudal tenure (Parmely v. Showdy, 86 Misc. 634, 
148 N.Y. S. 1086 (1914) ). 


“ Wis. Srar. §§ 123.26 and 123.27 (1947); 7 U.L.A. 31, 32; Crossman v. Gib- 
ney, 164 Wis. 395, 160 N.W. 172 (1916). 
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purpose of owning and operating a farm.“ Although little used for 
the purpose of operating a family farm, this device has some desirable 
characteristics and may provide the most satisfactory answer to the 
problems of some farmers. It is not discussed at all in any of the 
father-son farming bulletins. 


Insulation from Personal Liability 


The unlimited liability characteristic of the partnership is clearly 
avoided in this way; the corporation is responsible for the contractual 
and tort liabilities of its agents, but the assets of the stockholders 
cannot be reached. Therefore, if an employee of a family farm cor- 
poration in the course of his employment tortiously injures someone, 
the injured can collect from the corporation or from the employee; 
but, even if the assets of the corporation and the employee are insuf- 
ficient to satisfy his claim, he cannot collect from the stockholders. 


Certainty of Ownership Status 


Of some convenience is the fact that the interest owned by each 
participant in a corporation is tangibly evidenced by the stock that 
he owns. Therefore, a son who likes farming and is financially able 
can purchase interests owned by disinterested members of the family, 
or by a retiring parent. 


The Corporate Entity 


Furthermore, the corporation does not change its form because of 
the change of the identity of its stockholders. In the ordinary partner- 
ship, each change of membership dissolves the old partnership and 
creates a new one. This feature of continuity which the corporation 
has as an operating device seems desirable.“ 


Organizational Formalities and Required Reports 


One of the features of a corporation which has probably deterred 
its widespread use by farm families is the paper work involved. The 
Wisconsin Statutes require that articles of incorporation be drafted, 





4 Wis. Strat. § 180.01 (1947); 19 C.J.S. 626. However, some jurisdictions have 
statutory or constitutional provisions prohibiting a corporation from holding 
title to land for agricultural purposes. Middleton v. Georgetown Mercantile Co., 
(gt - 134, 77 So. 956 (1918); McCray v. Miller, 78 Okla. 16, 184 Pac. 781 

919 

46 It is permissible for a stockholder to lease semety to the corporation for a 
reasonable rental (U.S. v. Kellogg, 274 Fed. 903 (2d Cir. 1921) ) so it would not 
be necessary for the father to convey the farm to the corporation if such a transfer 
would be undesirable. 
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registered with a register of deeds, and filed with the Secretary of 
State before the organization is recognized as a corporation;*’ any 
amendment to the articles must be recorded and filed;** an annual 
report of the activities of the corporation is required ;** any change in 
officials of the corporation must be promptly reported to the Secretary 
of State;*° and, for tax purposes, transfers of capital stock must be 
reported by March 15 of each year, an income tax must be filed 
whether or not tax is payable, and the payment of certain salaries, 
wages, rents and similar charges must be reported.” 


Expenses 


In addition to the burden of such reports, there are some expenses 
peculiar to a corporation. Wisconsin charges $25 for filing the articles 
and $10 for each amendment plus $1 for each $1,000 of its authorized 
capital stock in excess of $25,000. Although the actual minimum 
charge is usually lower, the State Bar Association suggests that a 
minimum attorney’s fee of $150 be charged for incorporation and 
$50 for amending the articles.® 


Taxation 


(1) Wisconsin Income Tax—The Wisconsin normal tax on corpo- 
rate incomes is twice that on individual incomes in the lower brack- 
ets.°* The individual surtax is computed by subtracting $37.50 and 
certain personal exemptions from the computed normal income tax 
and dividing by six plus a surtax amounting to twenty-five percent 
of the normal tax.®° The corporate surtax is computed by subtracting 
$75 from the computed normal tax and dividing by six. 

For example, if a married person had a net taxable income of $5,000 
his tax would be $84.93, while a corporation would pay $162.50 on 
that income. However, if that were the income of a corporation, 
there would be a further deduction permitted before computing the 





47 Wis. Star. § 180.02 (1947). 

48 Wis. Stat. § 180.07 (1947). 

49 Wis. Stat. § 180.08 (1947). 

50 Wis. Star. § 180.08(5) (1947). 
51 Wis. Strat. § 71.10 (1947). 

82 Wis. Start. § 180.02(3) (1947). 
531948 Wis. L. Rev. 7. 


_ ™ However, all corporate income over $8,000 is taxed at six percent while all 
nn incomes over $13,000 are taxed at seven percent. Wis. Stat. § 71.09 
47). 


5 Wis. Srar. § 71.01(2)(a) (1947) and Wis. Srart. § 71.09(3) (1947). 
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tax—the business expense of salaries to the farmers. This would 
reduce the difference between the two taxes.® 

(2) Federal Income Tax—The federal normal income tax on corpor- 
ate incomes is five times that on individual incomes for the first $5,000 
and the discrepancy increases from there. However, the surtax on 
individual incomes begins at seventeen percent and increases on each 
$2,000 while the corporate surtax begins at six percent and does not 
increase until net income exceeds $25,000. 

If a married person had a net taxable income of $5,000, his tax 
would be $630.80, while a corporation would pay $1050. Again, this is 
not a fair picture because a part of the corporate income would be 
spent on salaries for the father and son. Consequently the individuals 
would pay a tax on a part of the $5,000 and the corporation would 
pay on the balance.*’ 

In fact it is possible that use of the family corporation device can 
result in a tax saving to the family unit for a given year.®* This 





56 It must be remembered that if some income is left as corporate income, the 
total individual income and the money expendable as such, will be reduced by 
that amount. 

57 The net taxable income of an individual is computed somewhat differently 
from the net taxable income of a corporation, viz., deductible contributions for 
individuals are limited to fifteen percent of net income; for corporations, five 
percent. Of more importance to the farmer will be the personal exemptions which 
are allowed to individuals but not to corporations. 

58 Abstract calculations are not satisfactory, but inasmuch as the popular 
belief is that use of a corporation will invariably lead to higher federal income 
taxes, one situation is presented where federal tax money would be saved by 
use of this device. 

Assume the following facts: the farm earns a net taxable profit of $16,000 for 
the year: the father is a widower, has no dependents, and is under sixty-five 
years old; the son is single. If a corporation is used, assume that the father and 
the son are each paid a salary of $7,000, and $2,000 is left in the corporation not 
to be distributed as dividends. The tax will be paid as follows: 


| FER PRS er pee Meer ree reer ee ee $1,108.16 
SRE eae en care Ree 1,108.16 
MN oa osha da geewsbacesdarnd tad tees 420.00 

$2,636.32 


If a partnership were used in the same situation with each receiving fifty percent 
of the profit, cr $8,000, the tax to be paid would be as follows: 


EE ES a Oe Pe eS re $1,335.20 
CER OT aa PEALE PRE LEM Pee, CALLA eine: 1,335.20 
$2,670.40 


Ignoring variables which might change the above answers, it is evident that 
the additional split of the income, afforded by the corporation taking a share, 
will enable the farmer to plan individual salaries in order to minimize the corpo- 
rate tax difficulties and, in some cases, to work a tax saving. This is particularly 
true if the income taxed to the corporation is left in the business instead of being 
distributed in the form of dividends. If it is distributed as dividends, it is taxed 
twice by the Federal Government since it is taxed as income to the corporation 
and also as income to the shareholder. The salaries paid must fall within the 
scope of “reasonable compensation”’ in order to be deductible by the corporation 
as a business expense according to Hecht v. United States, 54 F.2d 968 (1932). 
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involves planning and accurately estimating future income so as to 
set up “fair salaries’’ for the owners of the corporation which will 
leave little corporate net income. The possibility that the corporation 
some year will make a larger profit than was anticipated which will 
result in a large corporate income tax and necessitate payment of 
taxable dividends to the stockholders is a problem which must be 
anticipated and avoided as well as possible. 


Unemployment and Old-Age Insurance 


The federal and Wisconsin legislation relating to unemployment 
insurance and to old-age and survivor insurance excludes agricultural 
labor from coverage.**® Therefore, the type of corporation here con- 
sidered would not contribute to those funds. 


Incidents of the Device 


An objection to the use of a corporation might arise from the fear 
that it will lessen the benefits which society derives from the more 
typical family ownership of a farm. Those benefits are: pride in the 
family resulting in improved social behavior by the family members, 
pride in the family farm resulting in improved farming techniques, 
and pride in the community resulting in improved community activity 
and stabilized citizenry. It is submitted that the family farm corpora- 
tion is not analogous to the allegedly soulless, industrial corporation. 
Therefore, the above benefits will be present whether the family uses 
the corporate or some other device. 


V Criticism or CURRENT FATHER-SON BULLETINS 


In analyzing the current father-son farm bulletins in the light of 
the foregoing discussion, the most noticeable inadequacy is the failure 
to point out the type of legal relationship contemplated. Some 
bulletins speak merely of the agreement as a “father and son farm 
business agreement’’®® while others speak of it as a “farm partner- 
ship.” Few, if any, state what specific legal relation is intended, and 





5°IntT. Rev. Cope §§ 1426(b), 1607(c); Wis. Stat. § 108.02(5)(g) (1947). 

6° HOGLUND AND ANDERSON, op. cit. supra note 1; CUNNINGHAM AND CasE, 
op. cit. supra note 1; and WRIGLEY, op. cit. supra note 1. 

Some bulletins include a form designated in this manner as well as one which 
is called a “partnership agreement” although the difference is not clearly set 
forth in the bulletin. Bulletins of this type are: Eckert, op. cit. supra note 1 
and HEADINGTON AND Moore, op. cit. supra note 1. 

§t BERRY AND HILL, op. cit. supra note 1; HiLu, op. cit. supra note 1; Davis, 
2 cit. supra note 1; JoNEs, op. cit. supra note 1; McNutty, op. cit. supra note 1; 

ARREN, op. cit. supra note 1; Eckert, op. cit. supra note 1; and HEADINGTON 
AND Moonrk, op. cit. supra note 1. 
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even fewer attempt an explanation of why a particular legal relation- 
ship is desired or avoided.® Since there are decided advantages and 
disadvantages in each of the possible relations, the one chosen is very 
important. If a farmer is permitted to blunder unwittingly into some 
relation he never would have chosen consciously, he may suffer 
hardship from the consequences. 

To repeat a point previously made, American courts are quite 
lenient in treating as “leases’’ contracts which the parties have called 
leases. The bulletins have not taken sufficient advantage of this. 
Agreement forms suggested by many attempt to avoid a partnership 
by mere disclaimer; use of a lease form of contract would be more 
effective. 

Almost all the bulletins include sample forms of different types. 
Some of them admit the form is merely a sample, and any agreement 
made between a father and son in practice should be “tailor-made.” 
However, other pamphlets include such statements as, ‘The forms 
printed in this circular are suitable for use without recopying. . .”™ 
implying that if the farmer uses the specified form his worries are 
over. The evils of such statements accompanying forms, which do not 
and cannot meet any specific farmer’s needs, are self evident. A 
carefully planned agreement, fitted to the special needs of the parties, 
will aid immeasurably in the success of the endeavor. 

The numerous forms suggested in the bulletins are not uniform in 
what is included or omitted. Some forms have provisions for arbitra- 
tion, some for termination on death of one of the parties, and for 
making settlements between the parties. Others have provisions as 
to management and ownership of assets. Others contain clauses dis- 
claiming a partnership. What should be included in the form is to 
some extent up to the individuals in a specific case. It is probably a 
wise precaution to include in the agreement as many provisions as 
feasible without making it too rigid in order to avoid future trouble. 

Tax-wise, many of the bulletins are somewhat misleading to the 
farmers. These bulletins include samples of how to determine the 
distribution of the year’s profits. In so doing, there seems to be a 
tendency to confuse what, for tax purposes, are capital items with 





8 McNuLty, op. cit. ones note 1, was one of few authors recognizing the fact 
that there was a legal difference between various types of agreements. That 
writer alluded briefly to one of the possible results of a partnership, that of un- 
limited liability for partnership debts. 

63 WARREN, op. cit. supra note 1; WRIGLEY, op. cit. supra note 1; and Eckert, 
op. cit. supra note 1. 
* CUNNINGHAM AND CASE, op. cit. supra note 1. 
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current income and expense items.® For example, many of them 
include proceeds from the sale of farm machinery as ordinary income 
and purchases of farm equipment as an ordinary business expense. 
For income tax purposes such items are capital assets and are depre- 
ciated over their estimated useful life. When such assets are sold, a 
profit or loss is figured on the transaction by taking the cost price and 
the accumulated depreciation into account. Therefore to eliminate 
the necessity of making two different sets of computations each year, 
it would seem that farm books should be kept on the same basis as 
tax reports are made.® 

Many of the pitfalls will be avoided if the individual farmer talks 
his problems over with his lawyer. Several of the bulletins contain 
this advice.*’ The lawyer can analyze the situation from a legal 
standpoint and anticipate things which would not occur to the lay- 
man. More important, he can aid in drawing an agreement which 
will help avoid future trouble. 

Epwarp J. Cor 





6 Davis, op. cit. supra note 1; McNutry, op. cit. supra note 1; and HoagLunp 
AND ANDERSON, op. cit. supra note 1. 

® The bulletins are nearly unanimous in recommending “good farm accounts.” 
Their ideas of what constitute “good farm accounts” are quite divergent. One 
bulletin recommends a standard system which is published by the same depart- 
ment that publishes the bulletin. (CUNNINGHAM AND CasE, op. cit. supra note 1.) 
It seems that the accounting system to be used is much the same as the form of 
agreement to be used—any standard one will of necessity be oversimplified or 
cumbersome with unwanted detail. Like the agreement between the father and 
the son, the system of accounting should be tailor-made for the specific situation. 
The accounting system which is most satisfactory is the one which exactly fits 
the operations of the particular farm. A good system of accounts is an invaluable 
asset to any business, farms included, not only for tax reporting but also for 
analysis of the business in order to increase efficiency and profits. 

67 WRIGLEY, op. cit. supra note 1; McNutty, op. cit. supra note 1; BERRY AND 
Hit, op. cit. supra note 1; WARREN, op. cit. supra note 1; HEADINGTON AND 
Mookrg, op. cit. supra note 1; and Youna, op. cit. supra note 1. 











NOTES 


AUTO ACCIDENTS—INCAPACITY OF DRIVER AS NEGLI- 
GENCE. In the recent case of Eleason v. Western Casualty and 
Surety Co.,! the facts were as follows: A truck driver was seized with 
an epileptic fit which rendered him unconscious. He lost control of 
the truck which went over the curb and crashed into the decedent. 
The driver had had similar seizures for approximately six years, but 
did not know what they were. The trial court found that the driver 
was not negligent, that the epileptic seizure was an ‘“‘Act of God,’’ and 
that the collision was an unavoidable accident. The Supreme Court 
reversed these findings and ruled that it was negligence as a matter 
of law to drive a car when he knew that he might lose control at 
any time. 


Statutes Involved 


In deciding the case the court discussed the effect of two Wisconsin 
Statutes? which deal with licensing and driving by persons subject 
to epilepsy. 


Section 85.08(6), Wisconsin Statutes, 1947, provides: 


Persons not to be licensed. The department shall not issue any 
license hereunder: 

(f) To any person who is afflicted with or suffering from any 
mental or physical disability or disease such as to prevent him 
or her from exercising reasonable control over a motor vehicle. 
(j) To any person subject to epileptic seizures. 


Section 85.13, Wisconsin Statutes, 1947, states in part: 


It shall be unlawful for any person . . . who is subject to epilepsy 
. .. to operate any vehicle . . . upon any highway. 


The court considered these rules of “prime importance” in raising 
the question of the driver’s physical or diseased condition, and 
suggested that compliance by the driver would have prevented him 
from placing himself in a position to injure deceased. Since the 
injury might have been avoided by care and foresight it was not an 
“Act of God.” The fact that the Supreme Court did not give more 
weight to the statutory considerations involved raises a question. 
These statutes were obviously designed as safety statutes by the 


1 254 Wis. 134, 35 N.W. 2d 301 (1948). 
2 Wis. Start. §§ 85.08(6)(f) and (j), 85.13 (1947). 
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legislature for the protection of users of the highway.* Had the court 
found a violation they could have ruled that the driver was guilty 
of negligence per se.‘ Possibly, by not doing so, they indicate that 
ignorance of the fact or state of things contemplated by a statute 
will excuse its violation as far as a civil action is concerned.’ This 
point was stressed by counsel for respondent in their brief.6 On the 
other hand, the court may have felt that the negligence in this case 
was so obvious that it was not necessary to pass on this particular 
point. Therefore, they ruled that there was negligence as a matter 
of law quite apart from the statutory effect. 

Section 85.08(6)(j), Wisconsin Statutes, 1947, was amended by 
the legislature during the 1949 session.’ The amendment qualifies 
the prohibition of licensing persons subject to epileptic seizures to 
the extent that the Commissioner of the Motor Vehicle Department 
may issue to such a person a temporary license upon receipt of a 
certificate in the form of a medical questionnaire and recommendation 
from a physician or surgeon duly licensed in the state. The issuance 
of such temporary license remains at the discretion of the Commis- 
sioner, and, if issued, will remain in effect as long as the licensee 
presents a re-certification to the department at six month intervals. 
The amendment would also seem to modify the effect of Section 
85.13, Wisconsin Statutes, 1947, to some extent, for it would seem 
to follow that a person subject to epilepsy who had been lawfully 
licensed under this amendment would not be guilty of unlawful con- 
duct in operating a vehicle upon the highway. A question does arise 
however as to the effect of the amendment on the holding in the 
Eleason case. It is possible that a person subject to epilepsy who had 
obtained a temporary license but who, nevertheless, became involved 
in an accident as a result of his physical defect might still be found 
negligent as a matter of law. The controlling factor in the case was 
the knowledge by the driver of his incapacity, and it was upon this 
issue that the court ruled, as a matter of law, that it was negligence 
even to attempt to drive. 

3 37 O.A.G. 599: “The end object of the statute [Sec. 85.08(6)(j)] is safety to 
the public who use the highways, and if there be the remotest chance that a 
person ‘subject to epileptic seizures’ might become involved in an accident as a 
result of a seizure, it is that possibility that the statute is designed to prevent.” 

‘ Crowley v. Clark County, 219 Wis. 76, 261 N.W. 221 (1935), discussed in 


1942 Wis. L. Rev. 422. 

5 However, it has been held that such ignorance is not a defense in a criminal 
action. Welch v. State, 145 Wis. 86, 129 N.W. 656 (1911), discussed in 1946 
Wis. L. Rev. 175; 15 Am. Jur. 9. 

* Brief for Respondent, p. 5, Eleason v. Western Casualty and Surety Co., 
254 Wis. 134, 35 N.W. 2d 301 (1948). 


7 Wis. Laws 1949, c. 85. 
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Case Law 


The problem of a driver’s incapacity had not been dealt with by 
the Wisconsin court before. Generally, the operator’s knowledge of 
his incapacity seems to be the controlling factor; it is held that a 
driver who suddenly loses consciousness or becomes incapacitated 
without warning or knowledge cannot be charged with negligence 
and held liable for an injury which occurs while he is unconscious 
or incapacitated.* On the other hand, if the operator knowing that 
he may become unconscious or incapacitated while driving, and, 
therefore, unable to control the automobile, chooses to drive on the 
highways, he is held liable for an injury resulting from an accident 
caused by his becoming unconscious or incapacitated. The Wis- 
consin court chose to overrule the trial court’s holding that the driver 
was not negligent and ruled as a matter of law that he was. Generally, 
the rule has been that if one involved in an accident has some phy- 
sicial defect, that fact of itself will not determine liability as a matter 
of law, but will be for the consideration of the jury like any other 
factor in determining negligence.'!° The Wisconsin rule, therefore, 
seems to go beyond other decisions on similar problems. 


Conclusion 


In conclusion, it would seem that Eleason v. Western Casualty and 
Surety Co. has established the rule in Wisconsin that the operator 
of a vehicle, who is aware of a serious physical defect which may 
incapacitate him and cause him to lose control of the vehicle, is 
guilty of negligence as a matter of law if he chooses to operate a 
vehicle, becomes incapacitated as a result of the defect, and injures 
someone. 

WILLIAM CRANE 





8 Cohen v. Petty, 65 F.2d 820 (D. C. Cir. 1933); Waters v. Pacific Coast Dairy, 
55 Cal. App. 2d 789, 131 P.2d 588 (1942); Bushnell v. Bushnell, 103 Conn. 583, 
131 Atl. 432 (1925); Soule v. Grimshaw, 266 Mich. 117, 253 N.W. 237 (1934); 
Armstrong v. Cook, 250 Mich. 180, 229 N.W. 433 (1930); Harrington v. H. D. 
Lee Mercantile Co., 97 Mont. 40, 33 P.2d 553 (1934); Weldon Tool Co. v. Kelley, 
81 Ohio App. 427, 76 N.E.2d 629 (1947); Slattery v. Haley, 52 Ont. L. Rep. 95, 
11 B.R.C. 1036 (1923); 5 Am. Jur. 604, 605; 60 C.J.S. 644, 645; See Notes, 138 
A.L.R. 1388 (1942), 64 A.L.R. 136 (1929). 


® Tift v. State, 17 Ga. App. 663, 88 S.E. 41 (1916); Roberts v. Ring, 143 Minn. 
151, 173 N.W. 437 (1919); Accord, Galembe v. Blumberg, 262 App. Div. 759, 
27 N.Y.S.2d 692 (2d Dep’t. 1941); See, Weldon Tool Co. v. Kelley, supra note 
8; 5 am. Jur. 604, 605; See Notes, 138 A.L.R. 1388 (1942), 64 A.L.R. 136 (1929). 


10 Tift v. State, supra note 9; Tucker v. Ragland, 285 Ky. 533, 148 S.W.2d 
691 (1941). 
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CONSTITUTIONAL LAW—DOUBLE JEOPARDY AND THE 
RIGHT OF THE STATE TO APPEAL IN CRIMINAL CASES. 
The recent case of State v. Evjue! has put a new wrinkle in the old 
law of double jeopardy. A newspaper editor was charged with violat- 
ing a statute? which made publishing the identity of a rape victim a 
misdemeanor. The facts were stipulated. It was quite clear that the 
defendant violated the statute, but in his defense he vigorously pro- 
tested its constitutionality. However, the Supreme Court in the first 
State v. Evjue case* held the statute constitutional and remanded the 
case to the trial court. A jury was waived, and although it seemed 
the defendant would surely face a penalty the trial court found him 
not guilty. The basis of the decision was not clearly stated, and the 
state sued out a writ of error to have it reviewed. The Supreme 
Court ruled that a review of the merits would place the defendant 
twice in jeopardy, that the trial court’s decision stood on the same 
footing as a verdict of a jury, and dismissed the writ. 


Legislative History. 


At ancient common law neither the prosecution nor the defendant 
had the right to have his case reviewed. Later a writ of error was 
made available to the defendant. It seems this right was never 
accorded to the prosecution, probably for the reason that criminal 
trials in those times were of such a barbaric nature it was deemed 
best not to subject a person to a second ordeal.‘ 

In Wisconsin it was not until 1909 that the state had even a 
limited right of review. In that year the state was granted the right 
to have adverse decisions reviewed before jeopardy attached.’ An 
amendment followed in 19il permitting review of final orders or 
judgments.* Under this statute the state had no right of review even 
in cases of gross error once jeopardy had attached, except where 
the defendant waived jeopardy by applying for a retrial.’ The in- 
adequacies of this statute were clearly demonstrated by a case 
decided in 1938.° It was evident to the subsequent legislature that 

1254 Wis. 581, 37 N.W. 2d 50 (1949). 

2 Wis. Stat. § 348.412 (1947). 

3253 Wis. 146, 33 N.W. 2d 305 (1948). For a full discussion of this case see 
1949 Wis. L. Rev. 359. 

4See Miller, Appeal by the State in Criminal Cases, 36 Yate L. J. 486 (1926). 

5 Wis. Laws 1909, c. 224. 

6 Wis. Laws 1911, c. 187. 

7 State v. B , 173 Wis. 608, 182 N.W. 474 (1921). 

8 State ex rel. Steffes v. Risjord, 228 Wis. 535, 280 N.W. 680 (1938). The de- 


fendant was tried without a jury and found guilty of first degree manslaughter, 
but the trial judge sentenced him for fourth degree manslaughter. The State 
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policy considerations demanded there be a right of review to correct 
material errors in cases, whether prejudicial to the defendant or to 
the state. For this purpose, the legislature adopted verbatim the 
language of a Connecticut statute® which became Subsections (7) 
and (8) of Section 358.12 of the Wisconsin Statutes.'° This section 
provides, so far as is material to the Evjue case, as follows:" 


A writ of error may be taken by and on behalf of the state in 
criminal cases from rulings and decisions adverse to the state 
upon all questions of law arising on the trial, with the permission 
of the presiding judge, in the same manner and to the same 
effect as if taken by the defendant. 


Recent Case Background. 


The leading case under this statute is State v. Witte.* The defendant 
was convicted by a jury on a charge of embezzlement. The trial 
judge set the verdict aside for insufficiency of evidence, and dis- 
charged the defendant. The state brought the case to the Supreme 
Court on a writ of error under Section 358.12. The defendant claimed 
the statute violated the double jeopardy provision of the Wisconsin 
Constitution."* Speaking for the court, Mr. Justice Barlow observed 
that jeopardy continues when a jury is discharged for any of several 
reasons: failure to agree upon a verdict, sickness of the trial judge, 
sickness or death of a juror’s family, sickness of a juror, or trial before 
a court without jurisdiction. The jeopardy continues until the de- 
fendant has had a legal trial. Furthermore, he said: 


To say that a defendant has been twice placed in jeopardy be- 
cause he is required to stand a second trial when the first was 
not according to the law of the jurisdiction in which he was 
tried is contrary to sound reason. 


The United States Supreme Court had occasion to uphold the 





was unsuccessful in its attempt to mandamus the judge to correct the sentence 
to conform to the verdict. 


* Conn. Stat. § 6494 (1930). 

10 Wis. Laws 1941, c. 306. 

1 Wis. Srar. § 358.12(8) (1947). 

13 243 Wis. 423, 10 N.W. 2d 117 (1948). 


18 Wis. Const. Art. 1, § 8. “No person shall be held to answer for a criminal 
offense without due process of law, and ho person for the same offense shall be 
put twice in jeopardy of punishment. . 

Jeopardy is said to occur when the aceused is put on trial before a jury im- 
peuers sien with his deliverance. McDonald v. State, 79 Wis. 651, 48 

1 


14 243 Wis. 423, 430, 10 N.W. 2d 117, 120 (1943). 
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constitutionality of the Connecticut statute." In its decision are 
these statements :'* 


The State is not attempting to wear the accused out by a mul- 
titude of cases with accumulated trials. It asks no more than this, 
that the case against him shall be a trial free from corrosion of 
substantial legal error. 


Other Wisconsin cases followed the Witte case. In a 1944 case,!” 
the jury rendered a verdict of not guilty. The state successfully 
obtained a review of adverse rulings by the trial court on the admis- 
sion of evidence and instructions. Three years later there was a 
review where a trial court ruled certain evidence inadmissible, and 
entered judgment acquitting the defendant.'* The following year a 
trial court suppressed evidence as being obtained by unlawful search 
and seizure, and directed a verdict of acquittal. Again the merits 
were reviewed on appeal by the state.'® 


The Evjue Case. 


These cases indicated that a writ of error by the state lay wherever 
an adverse ruling of law had been made by the trial court. Such 
seemed to be the situation in the Evjue case. The facts were either 
stipulated or undisputed. Unless the trial court disregarded the facts 
as juries sometimes do, its discharge of the defendant must have 
been based solely on a question of law. The prosecution pressed the 
foregoing argument with the added thrust that acts of the trial 
judge as a public official must be presumed to be regular; therefore 
the trial court did not disregard the facts of the Evjue case in reach- 
ing its decision. The Supreme Court, however, sidestepped the law- 
or-fact issue by distinguishing the previous cases. It said these cases 
involved procedural rulings of law whereas the Evjue case involved 
a ruling of law bound up in an ultimate decision. 


Conclusion. 


It is submitted that the distinction is impliedly repudiated by a 
later case, State v. Winkler.2° The defendant was charged with trans- 
porting a rifle during the closed season in territory inhabited by 
deer, an act outlawed by order of the Conservation Commission. 





1% See note 9 supra. 
16 Palko v. Connecticut, 302 U.S. 319, 328 (1937). 

17 State v. Jaskie, 245 Wis. 398, 14 N.W. 2d 148 (1944). 

18 State v. Flanagan, 251 Wis. 517, 29 N.W. 2d 771 (1947). 
19 State v. Gibbs, 252 Wis. 227, 31 N.W. 2d 143 (1948). 

#0 255 Wis. 352, 38 N.W. 2d 471 (1949). 





















































WISCONSIN LAW REVIEW [Vol. 1950 


340 





Proceedings were held in a circuit court where a jury returned a 
verdict of guilty. In a special question submitted by the court, the 
jury found that the defendant did not intend to use the gun for 
hunting at the time in question. The trial court then concluded that 
the Conservation Commission’s order did not apply to the situation, 
and dismissed the case. Thus, his ruling of law was bound up in the 
ultimate decision. However, the Supteme Court did not dismiss the 
state’s writ of error. Rather, it held that the absence of intent to 
use the gun for hunting was immaterial, and directed the verdict be 
reinstated. In light of this decision, the Evjue case now stands for a 
simple but unprecedented proposition: a trial court has the same 
power as that accorded a jury to disregard the facts of the case 


before it. 
Warp L. JOHNSON, JR. 





CORPORATIONS—SECTION  180.07(5)—ACQUISITION OF 
OWN PREFERRED SHARES. Section 180.07(5)! of the Wisconsin 
Statutes dealing with the retirement and cancellation of preferred 
stock provides: 


Whenever any shares of any class of preferred stock shall have 
been redeemed or retired or shall have been surrendered to the 
corporation on the exchange thereof for other shares of the 
corporation pursuant to the provisions of the articles of incorpo- 
ration, the authorized preferred stock of such class shall upon 
the filing and recording of a certificate executed as hereinafter 
provided be reduced to the extent of the aggregate par value 
of the shares so redeemed, purchased, retired, or exchanged. 
The certificate herein authorized shall be executed, filed and 
recorded in the form and manner required by section 180.07 
for an amendment to the Articles and accompanied by the same 
filing fee and thereupon the capital of the corporation shall 
thereby be reduced by the amount thereof so applied to such 
redemption or purchase, and the filing and recording of such cer- 
tificate containing the recital of such fact shall constitute an 
amendment to the articles of incorporation effecting reduction 
of the authorized capital stock of the corporation to the extent 
of the aggregate of the shares so redeemed, purchased, retired 
or surrendered on exchange. If the shares so redeemed, pur- 
chased, retired, surrendered or exchanged constitute all the 
outstanding shares of the particular class of preferred stock 
and the reissue thereof is prohibited by the articles of incorpo- 
ration, the filing and recording of such certificate containing a 
recital of such fact shall constitute an amendment to the articles 


1 Wis. Laws 1945, c. 465. 
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of incorporation effecting reduction in the authorized capital 
stock of the corporation by elimination therefrom of all refer- 
ence to said particular class of preferred stock. . . . 


Problems in relation to this statute arise from two sources: first, 
the ambiguous wording of the section; second, the lack of a compre- 
hensive enactment in Wisconsin involving the reacquisition, retire- 
ment, and cancellation of preferred stock. This note will consider 
the problems arising from both sources. 


I Prosiems Causep By AmBicuous WorDING 


The following questions arise from the section’s ambiguous word- 
ing: 

(1) If a corporation reacquires its shares from stated capital 
and then files a certificate under 180.07(5) stating this fact, will 
the resulting reduction of stated capital cause stockholder lia- 
bility under Section 182.08? 

(2) Is a corporation required to file the certificate mentioned 
in this section every time it reacquires or retires shares? 


(3) Is it possible for a corporation to file a certificate under 
this enactment, and hence amend its articles, when it “‘purchases”’ 
its own preferred stock? 


(1) The term “stated capital” refers to the amount of net assets 
which a corporation is to retain as protection for both creditors and 
stockholders.? This amount in the case of preferred stock is fixed by 
the par value of the preferred shares issued. Ordinarily no with- 
drawals in the form of dividends or otherwise can be made from the 
net assets within this amount in order to favor stockholders. ‘Capital 
stock,” “capital” and “legal capital’ are words often used to describe 
the same concept.’ A notable exception to the ordinary requirement 
that no withdrawals be made from stated capital is found in the 
Wisconsin case law allowing a Wisconsin corporation to reacquire 
its preferred shares as long as its assets substantially exceed its 
liabilities, with capital stock not included as a liability.‘ 





2 BALLANTINE, CORPORATIONS 478, 479 (Rev. ed., 1946). 


3 Ibid.; Federal Mortgage Co. v. Simes, 210 Wis. 139, 245 N.W. 169 (1932); In 
re Wells’ Estate, 156 Wis. 294, 144 N.W. 174 (1914); Hills, Model Corporation 
Act, 48 Harv. L. Rev. 1334, 1348 (1935); Ballantine and Hills, Capital Requtre- 
ments, 23 Cau. L. Rev. 229, 231-238 (1935); Note, 8 Wis. L. Rev. 261 (1933); 
BERLE AND WARREN, CASES AND MATERIALS ON THE Law oF BusINESS ORGANI- 
ZATIONS (CORPORATIONS) 216 (1948). 


4 Schwemer v. Fry, 212 Wis. 88, 249 N.W. 62 (1933); Federal Mortgage Co. 
v. Simes, supra note 3; Koeppler v. Crocker Chair Co., 200 Wis. 476, 228 N.W. 
130 (1930); Rasmussen v. Schweizer, 194 Wis. 362, 216 N.W. 481 (1927); Marvin 
v. Anderson, 111 Wis. 387, 87 N.W. 226 (1901). 
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It should be noted that the amount of net assets which represents 
stated capital is a fixed amount and does not necessarily correspond 
to the amount of net assets a corporation actually has. A corporation 
may have issued stock of a par value of one thousand dollars. This 
is its stated capital. But, at a given time, it actually may have only 
eight hundred dollars in net assets. Before this corporation can 
declare dividends, it must acquire, in many states including Wis- 
consin, more than one thousand dollars in net assets.' This distinction 
between stated capital and actual net assets is made to show that 
because a Wisconsin corporation can reacquire stock from net assets 
within the amount of stated capital, it does not follow that it then 
can formally reduce the amount of stated capital through a stock- 
holders’ vote to amend the articles without incurring liability under 
Section 182.08. That section provides: 


Whenever the capital stock of any corporation shall be di- 
minished by any corporate vote, the stockholders shall be liable 
to the existing creditors, . . . to the amount respectively refunded 
to them. . . . And the stockholders voting for such diminution 
shall be jointly and severally liable to any creditor whose debt 
shall then remain unpaid to an amount equal to the whole 
amount refunded to the stockholders. . . . 


None of the Wisconsin cases have discussed the possible applica- 
tion of 182.08 to the situation where stated capital is reduced by 
stockholders’ vote to correspond to the reduction of net assets which 
has occurred through reacquisition of stock. Prior to the enactment 
of 180.07(5), then, the possibility remained that stockholder liability 
might result from this formal reduction. But that section seems to 
remove any such possibility by enabling a corporation to amend its 
articles to show a reduction of stated capital® without the necessity 
of a corporate vote within the meaning of that term as used in 
182.08. A mere decision by management to file the certificate under 
180.07(5) is probably not such a corporate vote as is contemplated 
by 182.08. 

(2) Before 180.07(5) was enacted, it was necessary for the corpo- 
ration to amend its articles by a stockholders’ vote if it wished to 
make a reduction in the authorized preferred stock. Now it is pos- 
sible to make such a reduction by merely filing the required certificate 





5 Wis. Srar. § 182.19 (1947); Cat. Civ. Cope § 346 (1941); Onto Gren. Cope 
Ann. § 8623-38 (Cum. Supp. 1948). 


6 “|. . The capital of the corporation shall Seay be reduced by the amount 
thereof so applied to such redemption or purchase . 
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after the shares are reacquired. In fact the state department states 
that this is the only purpose of the statute.’ 

Is the corporation required to file such a certificate every time it 
reacquires or retires its shares? The state department® says no. On 
a form printed by that department soon after 180.07(5) became law, 
the statute was construed as making the filing optional. This con- 
struction has been consistently adhered io since that time. 

Yet the words “whenever any shares have been redeemed”’ when 
situated in the same sentence as the words “the authorized pre- 
ferred stock shall upon the filing be reduced’’ might be interpreted 
as making filing mandatory. The words “upon the filing’ when 
looked at in the light of the whole sentence could reasonably be 
construed as merely stating the time at which such reduction shall 
formally occur. Evidently the state department felt the words stated 
a condition of such reduction. That interpretation is probably cor- 
rect. The opposite construction would make it impossible for a 
corporation to hold reacquired shares as treasury stock even though 
acquired from surplus. The authorized stock would have to be re- 
duced. No good reason appears for such a prohibition,® and there do 
not seem to be any modern statutes which have this effect.’° 

If the question whether the statute is mandatory or permissive 
ever reaches the courts, the administrative construction adhered to 
since the enactment of the law will probably result in an optional 
interpretation." 





7 The state department in Certificate of Retirement, Form 33—Secretary of 
State, interprets the function of the statute thus: “‘. . . to enable a corporation to 
reduce the amount of authorized preferred stock or, under certain conditions, 
to eliminate from the articles all reference to preferred stock, without the neces- 
sity of having the stockholders vote on an amendment of [the] articles.” 

8 Certificate of Retirement, Form 33—Secretary of State. The legislative his- 
tory may reenforce the administrative interpretation. Before the amendment to 
this bill was adopted, it read “‘. . . the authorized preferred stock shall be deemed 
to be and shall upon the filing . . . be reduced to the extent of the aggregate par 
value of the shares so redeemed... .’’ The amendment struck out the words 
“shall be deemed to be.” This could be interpreted as showing that the legislature 
thought the stricken words might lead to a mandatory interpretation of the 
statute and hence deleted them. 

*In outlining the policy of his model corporation act, George S. Hills says: 
“A corporation should not be required to retire shares of any class which were 
acquired out of surplus . . . thereby making it necessary again to allocate to 
stated capital all or any part of the consideration received therefor on reissue.” 
Hills, Model Corporation Act, 48 Harv. L. Rev. 1334, 1340 (1935). 

10 For a few of the modern statutes which have no such prohibition see: Ca. 
Civ. CopE § 324a (1941); Onto Gen. Cope ANN. § 8623-39 as amended (Cum. 
Supp. 1948); Inp. Ann. Stats. § 25-202(8) (Burns 1948); Ky. Rev. Strats. 
§ 271.135 (1948). In Kentucky a one year limitation on holding shares as treasury 
shares was repealed in 1946. 

11 For the administrative construction doctrine see State ez. rel. Green v. Clark, 
235 Wis. 628, 630, 294 N.W. 25 (1940): “. . . the practical construction, long 
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(3) May a corporation which repurchases its preferred stock re- 
duce its authorized stock by filing under 180.07(5) even though this 
stock was not subject to any redemption agreement? 

This problem is raised by the fact that the word purchase was 
omitted from the first sentence which states: 


Whenever any shares of any class of preferred stock shall 
have been redeemed or retired or shall have been surrendered 
to the corporation on the exchange thereof for other shares of the 
corporation .. . 


An argument might be made from this omission that this section 
does not cover shares reacquired by purchase. But the fact that 
both the last part of the first sentence and the third sentence contain 
a reference to purchased shares along with shares redeemed, retired, 
or exchanged” seems to indicate a mere oversight by the draftsman. 

There seems to be no good reason for preventing a corporation 
from filing a certificate in cases where it has purchased its shares not 
subject to redemption. This fact seems to strengthen the conclusion 
that the section does cover purchased shares. 


II Prosiems Causep By Lack Or AN ADEQUATE ENACTMENT 


There is little doubt that the Wisconsin legislation on reacquisi- 
tion, retirement, and cancellation of preferred stock is inadequate. 
It consists almost solely of the procedural section discussed in this 
note. To aid in the analysis of the questions whieh result from this 
inadequacy, problems arising from reacquisition, retirement, and 
cancellation are separately considered. Retirement, the process of 
decreasing issued shares," is distinguished from cancellation, the 
process of decreasing both the issued and the authorized shares." 





continued, given to a statute by those [entrusted] with its administration is ‘of 
great weight, and is oftentimes decisive’ in determining its meaning. Siate v. 
Johnson, 186 Wis. 59, 202 N.W. 319.” 

12 The third sentence:. ‘If the shares sc redeemed, purchased, retired, or sur- 
rendered or exchanged constitute all the outstanding shares of the particular 
class of preferred stock and the reissue thereof is . 


138 The stock returns to the category of quthesteed but unissued shares. BaL- 
LANTINE, CORPORATIONS 617. 


14 The word “retired” frequently has been used to cover what is here called can- 
cellation. BALLANTINE, CorporaATIONS 617; Hills, Model Corporation Act, 48 
Harv. L. Rev. 1334, 1375 (1935); N. J. Rev. Star. § 14:8-3 (Cum. Supp. 1948). 
But many writers, judges, and legislatures have distinguished between retirement 
and cancellation. BALLANTINE, CorPoRATIONS 617; Onto Gen. Cope ANN. 
§§ 8623-39 as amended (Cum. Supp. 1948); Pa. Stat. Tit. 15 § 2852-705 (Cum. 
Supp. 1948): “The filing . . . shall reduce the number of shares of the class so 
redeemed which the corporation is authorized to issue by the number of the 
shares so redeemed and cancelled.” 
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Because it is felt that the distinct and careful approach taken by 
the Delaware Statute” is highly desirable in any legislation concern- 





1 Dev. Rev. Cope § 2059-27 (1935): 

Whenever any corporation organized under this Chapter shall have issued 
any preferred or special shares it may, subject to the provisions of its Cer- 
tificate of Incorporation, (1) redeem all or any part of such shares, if subject 
to redemption, at such time or times, at such price or prices, and otherwise 
as shall be stated or expressed in the Certificate or Incorporation or (2) at 
any time or from time to time purchase all or any part of such shares, but 
in the case of shares subject to redemption, at not exceeding the price or 
prices at which the same may be redeemed, or (3) at any time or from time 
to time, by resolution of the board of directors, retire any such shares re- 
deemed or purchased out of surplus. The corporation may apply to such 
redemption or purchase an amount out of its capital which shall not be 
greater than the sum of (1) that part of the sousianetinn received for such 
shares which shall be capital pursuant to the provisions of Section 14 of this 
Chapter and that part of surplus which shall have been transferred and 
treated as capital in respect of such shares pursuant to the provisions of said 
Section and (2) any amounts by which the capital of the corporation shall 
have been increased by other transfers from surplus in accordance with the 
— of said Section 14, except those transfers, if any, which shall have 

n made in respect of other preferred or special shares. No such redemp- 
tion or purchase, however, shall be made out of capital unless the assets of 
the corporation remaining after such redemption or purchase shall be suf- 
ficient to pay any debts of the corporation, the payment of which shall not 
have been otherwise provided for. 

Any such shares so redeemed or purchased by the application of capital 
or otherwise retired pursuant to the provisions of this dection, shall, upon 
the filing and recording of the certificate hereinafter in this Section provided 
for, and any shares of the corporation surrendered to it on the conversion or 
exchange thereof into or for other shares of the corporation pursuant to the 
provisions of the Certificate of Incorporation shall, after such conversion 
or exchange, have the status of authorized and unissued shares of the class 
of stock to which such shares belong; provided, however, that if the Certifi- 
cate of Incorporation prohibits the reissue of such shares, the authorized 
capital stock of the corporation of the class to which such shares belong 
shall, upon such pee ny purchase, retirement, conversion or exchange, 
be deemed to be, and shall, upon the filing and recording of an appropriate 
certificate, executed as hereinafter provided, be reduced to the extent of 
the aggregate par value of the shares so redeemed, purchased, retired, con- 
verted or exchanged or, if such shares are without par value, to the extent 
of the total number of such shares. 

Whenever any capital of the corporation is applied to the redemption or 
the purchase of shares or any shares are retired pursuant to the provisions 
of this Section 27, a certificate shall be made . . .; and thereupon the capital 
of the corporation shall be deemed to be and shall thereby be redu by 
the amount thereof so applied to such redemption or purchase or the amount 
thereof represented by the shares so redeemed or purchased, whichever shall 
be greater, or, in the case of shares redeemed or purchased out of surplus 
and so retired by the amount of capital aaa by the shares so retired, 
without the necessity of any other proceedings under any other Section of 
this Chapter. If the Certificate of Incorporation prohibits the reissue of the 
shares so redeemed, purchased, retired or surrendered to the corporation 
on the conversion or exchange thereof into other shares of the corporation, 
the filing and recording of such certificate containing a recital of such fact 
shall constitute an amendment to the Certificate of Incorporation effecting 
a reduction in the authorized capital stock of the corporation to the extent 
of the aggregate par value of the shares so redeemed, purchased, retired, or 
surrendered on conversion or exchange, or, if such shares are without par 
value, to the extent of the total number of such shares. If the shares so re- 
deemed, purchased, retired, or surrendered on conversion or exchange con- 
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ing reacquisition of preferred shares, that statute will be used as a 
basis for many of the comments which follow." 


Reacquisition. 


(1) When may a corporation reacquire its preferred stock? 

In Delaware, a corporation may (1) “redeem all or any part of 
[its preferred] shares, if subject to redemption” . . . or (2) purchase 
all or any part of such shares . . .”’ as long as “the assets of the corpo- 
ration remaining after such redemption or purchase shall be suf- 
ficient to pay any debts of the corporation, the payment of which 
shall not have been otherwise provided for.”’ 

The Wisconsin cases clearly allow reacquisition of preferred 
stock,'* and some of the statutes imply that this authority exists.'* 
Limitations on this power of reacquisition are found only in the case 
law which states that a corporation may reacquire its stock as long 
as a substantial excess of assets over liabilities remains,?° with capi- 
tal stock not included as a liability." 

Many modern codes allow reacquisition of preferred stock from 
stated capital only in cases where the stock is subject to redemption, 
and even then there can be no reacquisition if the net assets remain- 
ing do not exceed the liabilities.” 


stitute all the outstanding shares of any particular class and the reissue 
thereof is so prohibited, the filing and recording of such certificate, contain- 
ing a recital of such fact, shall constitute an amendment to the Certificate 
of Incorporation effecting a reduction in the authorized capital stock of the 
corporation by the elimination therefrom of all reference to said particular 
class of stock. ... 

16 Due to lack of judicial interpretation of the Delaware law involved in this 
discussion the writers have relied on discussion of this law and similar laws for 
the construction given. See Hills, Model Corporation Act, 48 Harv. L. Rev. 
1334, 1374 (1935); Shiels, Why Do Wisconsin Concerns Incorporate in Other 
States, 11 Wis. L. Rev. 457, 475 (1936); BALLANTINE, CorPoRATIONS 619, 620. 
See W. Va. Cope Ann. § 3052-40 (1943) for a statute patterned after the Delaware 
section. 

17 Common stock is not subject to redemption in Delaware. Starring v. Amer- 
ican Hair and Felt Co., 21 Del. “*h. 380, 191 Atl. 887 (1937), aff'd, 2 A. 2d 249 
(Del. Sup. Ct. 1937). 

18 A majority of American jurisdictions have, for some time, permitted a 
corporation to reacquire its own stock when this is done out of surplus or does 
not impair capital requirements. 6 FLetcHer, CrcLopeDIA oF THE Law oF 
Private Corporations 2845, 2847, 2848, and cases cited (perm. ed. 1919). 
Wisconsin case law clearly allows a corporation to reacquire shares from surplus. 
Rasmussen v. Schweizer, 194 Wis. 362, 216 N.W. 481 (1927) and cases cited 
therein; Atlanta and Walworth B. & C. Assoc. v. Smith, 141 Wis. 377, 123 N.W. 
106 (1909). 

19 Fg. Wis. Stat. § 180.07(5) (1947). 

20 See note 6 supra. 

%1 This authority to reduce stated capital by stock reacquisition is in conflict 
with the p of many corporation statutes designed to protect creditors or 
even the stockholders themselves. 30 Mara. L. Rev. 143 (1946). 

22 BALLANTINE, CORPORATIONS 612. 
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Whatever limitation is desirable, one thing is certain: Wisconsin 
needs a more definite test than the vague statement “substantial 
excess of assets over liabilities.”’ 


Retirement. 


(2) (a) Should a corporation be compelled to retire its reacquired 
preferred shares? 

The Delaware statute does not require that shares purchased or 
redeemed from surplus be retired. Once shares are acquired from 
that source, a corporation may either treat them as treasury shares 
or retire them. If the shares are purchased or redeemed from stated 
capital, however, they are automatically retired.™ 

Assuming that the filing under 180.7(5) is optional, there is no 
legislation in Wisconsin compelling a corporation to retire shares 
reacquired from either surplus or stated capital. 

This means that shares acquired from stated capital may become 
treasury shares and be resold for less than par value. There is little 
reason for requiring that a corporation sell its shares at par value, 
as most states do,” if it can repurchase them immediately and resell 
them for less than par value. The purpose of requiring a sale at par 
value in the first instance is to protect subsequent creditors by keep- 
ing net assets at least as great as stated capital. Therefore if there 
is any point in requiring a corporation to sell its preferred stock for 
par value or in assigning a certain portion of the selling price to 
stated capital in the case of no par shares, shares acquired from net 
assets within stated capital should be retired, or some means should 
be found to control the selling price of treasury shares acquired from 
that source.” 





23“. . it may, subject to provisions of its Certificate of Incorporation . . . (3) 
at any time . . . by resolution of the board . . ., retire any such shares redeemed 
or purchased out of surplus.’’ (This is true provided there is nothing to the effect 
that the reissuance of shares is prohibited by the articles.) 

* “Any such shares so redeemed or purchased by the application of capital 
or otherwise retired . . .”’ (Italics odie This, of course, implies that shares re- 
deemed or purchased from capital are retired. See Hills, Model Corporation Act, 
48 Harv. L. Rev. 1334, 1340 (1935): “If a corporation purchases or redeems its 
preferred shares out of stated capital . . ., it is evident that such shares must 
thereupon become and thereafter be treated as authorized but unissued shares.” 


% B.g.: Cau. Civ. Cope § 299 (1941); Inu. Ann. Stat. c. 32, § 157.17 (Cum. 
Supp. 1945); Wis. Srar. § 182.06 (1947). 

* “Unless shares acquired out of stated capital are restored to the status of 
authorized but unissued shares, or annie by the reduction of authorized 
shares, some means must be found for requiring the creation of new stated cap- 
ital, if such shares are reissued.”’ Hills, Model Corporation Act, 48 Harv. L. REv. 
1334, 1374 (1935). Cau. Crv. Cope § 342a (1941). For an example of cancellation 
of shares on reacquisition from capital see N.Y. Stock Corp. Law, § 28 where a 
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It is true that when a corporation reacquires its shares, it may 
reduce net assets below the amount of stated capital. But, if the 
suggestion to be made later is followed, that on reacquisition from 
stated capital a corporation must file a certificate which will result 
in a reduction of stated capital, no false financial picture is given 
prospective creditors, for net assets then tend to equal stated capital. 

(b) Should a corporation be required to file a certificate every time 
it retires preferred stock acquired from stated capital? 

Once a Delaware corporation retires preferred shares, at its dis- 
cretion or through operation of law (automatic retirement), it must 
file a certificate with the Secretary of State showing this.” If any 
net assets within stated capital have been applied toward the re- 
acquisition of the stock, the stated capital is reduced by the filing.”* 

If 180.07(5) is permissive, a Wisconsin corporation is never re- 
quired to file a certificate showing retirement. But if the previous 
suggestions are followed and every reacquisition from net assets 
within. stated capital is an automatic retirement, there are good 
reasons for making filing mandatory in case of every automatic re- 
tirement. This filing, in both Delaware and Wisconsin,”’ results in a 
reduction of stated capital to the extent that the net assets within 
that fixed amount have been reduced. Both subsequent creditors 
and stockholders profit from such a filing and reduction. Creditors 
then have access to public records showing the margin of net assets 
a corporation is to have before it can ordinarily declare dividends. 
Stockholders do not have to wait until the deficit between net assets 
and stated capital, which exists if there is no filing, is removed be- 
fore the corporation can declare dividends.*° 





certificate must be filed “whenever any capital of the corporation is applied to 
the redemption or purchase . . . or [whenever] any shares . . . purchased out of 
surplus are retired.’’ Once this certificate is filed the “shares so redeemed, pur- 
chased, or retired shall be eliminated from the authorized capital stock.” This 
result is different from that in Delaware but the same as that in Wisconsin as 
the statute is now construed. However, the certificate is mandatory in these 
cases as in Delaware but not as in Wisconsin. 


27 “Whenever any > ee . is applied . . . or any shares are retired ... a 
certificate shall be made. . 

28 “The capital of the sida shall be deemed to be and shall thereby be 
reduced by the amount thereof so applied . . . or the amount thereof represented 
by the shares. . 

29 Tbid.; see note 6 supra. 


*° No discussion of the problems of filing in case of retirement of shares acquired 
from et is contained in this note because of the almost exclusively academic 
nature of that problem. 
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Cancellation. 


(3) When may a corporation cancel its preferred shares by merely 
filing a certificate? 

Whenever the articles of a Delaware corporation “prohibit the 
reissue of the shares so redeemed, purchased, retired or surrendered 
to the corporation . . .,” the filing of a certificate will constitute an 
amendment to the articles “effecting a reduction in the authorized 
capital stock . . . to the extent of the aggregate par value of the 
shares so [acquired]. . . or, if such shares are without par value to 
the extent of the total number of such shares.”’ 

A Wisconsin corporation may cancel any of its reacquired pre- 
ferred stock by merely filing the required certificate whether or not 
the articles prohibit reissue.** This is the purpose of 180.07(5) as 
construed by the state department. 

There seems to be no reason for limiting the discretion of the 
directors in this matter as it appears Delaware has done. 


CoNCLUSION 


The ambiguities and inadequacies of the section discussed are 
typical of many portions of the present code.* This is a result of 
patchwork amendment of the corporation statutes. What is needed 
is a wholesale revision of the law in this field comparable to what 
the legislatures of many other states have done.* The 1949 Wis- 
consin Legislature has taken a step toward this goal by requesting 
the Legislative Council to make a study of the present code and 
report its recommendations for revision to the 1951 legislature.* 

This note has attempted to focus attention on the need for an 





31 The third sentence of Section 180.07(5) has been taken almost in its entirety 
from the Delaware statute. The words ‘‘and the reissue thereof is prohibited” are 
important to the Delaware statute but have little or no significance in the Wis- 
consin law, for the authorized stock is reduced whenever a certificate is filed. 


3 #¥g., there is no certainty as to the meaning of the words “capital” and 
“capital stock’”’ as used in the Wisconsin code. See Wis. Stat. §§ 180.07, 182.08, 
and 182.14 (1947). 


% The following states have enacted comprehensive revisions of their corpo- 
rate codes within the last twenty-five years: Ohio (1927), California (1931), 
Illinois (1933), Pennsylvania (1933), Minnesota (1933), and Nebraska (1941). 
In 1928 the Commissioners on Uniform State Laws recommended a Uniform 
Business Corporation Act, (now designated Model Act) which was substantially 
enacted in the following states: Louisiana (1928), Idaho (1929), Washington 
(1933), and Kentucky (1946). See 9 U.L.A. 71 (1942). 


* Joint Resolution No. 16S (1949). 
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extensive section in the new code covering a corporation’s reacquisi- 
tion, retirement, and cancellation of preferred stock.™ 


Ro.uanp D. Herrick 
Neit A. WoopINGTon 





EXEMPTIONS—APPLICABILITY OF WISCONSIN HOME- 
STEAD EXEMPTION STATUTE TO HOUSETRAILERS. Sec- 
tion 272.20, Wisconsin Statutes, 1947, the Wisconsin Homestead 
Exemption Statute, provides: 


“A homestead selected by a resident owner not exceeding 
forty acres of land, when used for agricultural purposes; and 
when otherwise used not exceeding one-fourth of an acre and 
the dwelling house thereon and its appurtenances and occupied 
by him shall be exempt from execution, from the lien of every 
judgment and from liability for the debts of such owner to the 
amount of five thousand dollars, except laborers’, mechanics’ 
and purchase money liens and mortgages and taxes and except 
as otherwise provided. . . . Such exemption extends . . . to any 
estate less than a fee.’’ 


The interpretation to be given to this statute becomes significant 
in view of the marked increase in the number of automobile house- 
trailers used as homes and the likelihood of their owners claiming 
them exempt as homesteads. 


Requirements of Wisconsin Statute 


Under the Wisconsin Statute two requirements are necessary in 
order to claim the homestead right: (1) the claimant must have a 
sufficient interest in the land; (2) he must occupy it as his dwelling. 

(1) Of primary importance in regard to housetrailers is the inter- 
est in land necessary to support a homestead claim. Only a small 
percentage of housetrailer tenants own in fee simple the land on 
which their trailer rests. The great majority hold by lease or periodic 
tenancy. Therefore, if homestead exemption for housetrailers is to 





* “There is a growing tendency to enact statutes governing in detail the con- 
ditions under which a corporation can purchase its own stock. The recent statutes 
of California (1931, amended 1933), Illinois (1933), Kansas (1939), Maryland 
(1931), Louisiana (1928), Michigan (1931, amended 1935), Minnesota (1933), 
and Ohio (1929) are all of this type.’”” Nemmers, The Power of a Corporation ‘to 
Purchase its Own Stock, 1942 Wis. L. Rev. 161, 181. 


1 The foundation of the statute is the Wis. Const. Art. 1, § 17 providing: “‘The 
rivilege of the debtor to enjoy the necessary comforts of life shall be recognized 
yy wholesome laws, exempting a reasonable amount of property from seizure or 

sale for the payment of any debt hereafter contracted.” 
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have any practical effect, it must be allowed where the claimant 
owns an estate in the land less than a fee. The language of Section 
272.20 on this point is broad and unequivocal: “Such exemption 
extends . . . to any estate less than a fee.’”’ This language includes 
leaseholds, life estates, tenancies at will and at sufferance, as all of 
these are recognized as estates in land.? In Beranek v. Beranek,’ the 
Wisconsin Supreme Court held that under Section 2983, Wisconsin 
Statutes, 1898, the occupancy of a house under a five year lease con- 
stituted such premises the homestead of the occupant. 

At that time the statute contained the phrase, “such homestead 
exemption shall extend to any estate less than a fee held by any 
person by lease, contract or otherwise.’”’* The language “held by any 
person by lease, contract or otherwise’’ was deleted from the statute 
as surplusage in 1935 when the homestead definition was revised for 
clarity and conciseness of language.’ Thus it appears that a home- 
stead may be claimed even though the claimant’s estate in the land 
is less than a fee. 

(2) Although Section 272.20 describes the homestead in terms of 
acres of land on which the dwelling house is located, it is further 
required that the owner occupy the premises before a homestead can 
be claimed. In Phelps v. Rooney a store building used as a home was 
held to be a homestead. The court said * 


The circumstance that the dwelling was situated on one of the 
principal business streets of the city, or the fact that its external 
appearance, or internal arrangement, was like a wholesale or 
retail store, or because it would be vastly more valuable as a 
place of business, than as a residence, could not affect the 
question. The case rests upon the fact as to whether the build- 
ing was really and truly occupied as a dwelling house for him- 
self and family;.. . 


In Weisbrod v. Daenicke,? where the land owned by the debtor was 
partially in the public street and was unable to be occupied, the 
court held it was not to be considered in determining the debtor’s 
homestead exemption. The word “occupied’”’ was regarded as con- 
trolling. 


See Wis. Stat. § 230.01 (1947) ‘Estates in land are divided into estates of 
inheritance, estates for life, estates for years, and estates at will and by suffer- 
ance.” Regarding homestead in such estates see Note, 89 A.L.R. 51) (1934). 

3113 Wis. 272, 89 N. W. 146 (1902); Platto v. Cady, 12 Wis. 513 (1860) (home- 
pense leasehold) ; ; In re Kaufman, 142 Fed. 898 (1906) (homestead for tenant by 

4 Wis. Star. § 2983 (1898). 

5 Wis. Laws 1935, c. 541 § 232. 

*9 Wis. *70, *85; 76 Am. Dec. 244, 248 (1859). 

736 Wis. 73 (1874). 
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Distinctions Between Houses and Housetrailers 


The only material differences between housetrailers and perma- 
nent houses are that housetrailers are easily removable and are 
chattels. There has been no decision in Wisconsin on whether the 
removability and chattel status of a dwelling prevents its being a 
homestead. However, cases in other jurisdictions have disclosed that 
these distinctions are not important. In Bunker v. Paquette,® a Mich- 
igan case, removal of an exempt house from one place to another was 
held not to expose it to execution while on the way. In another 
instance,® in Kansas, the claimant built a house upon leased premises 
with the privilege of removing it at the end of the term. The house 
was taxed as personal property, but a homestead was allowed. A 
portable bungalow on leased land was held by the Washington 
court in Downey v. Wilber'® to be a homestead under a statute defin- 
ing homestead as the dwelling house in which the claimant resides 
and the land upon which the same is situated. The Texas Supreme 
Court has held in Cullers v. James" that although a dwelling house 
on leased land was a chattel it could be exempt as a homestead. In 
deciding Cullers v. James the court pointed out that: “Though the 
owner may be compelled to move it from one lot to another as fast 
as legal process can oust him; still . . . it is the home of a family and 
is embraced in the spirit and purpose, if not the letter, of the consti- 
tution.’’"? Through these decisions two important points are made: 
homestead may be claimed in personal property; and removability 
of the home does not bar homestead. 








































Authority Contra 


Recently the Texas Civil Appeals Court decided in Gann v. Mont- 
gomery™ that a housetrailer was not entitled to the homestead 
exemption under the Texas Statute which provides:" 


. . . the homestead in a city, town or village shall consist of a 
lot or lots not to exceed in value five thousand dollars at the 
time of their designation as a homestead without reference to 
the value of any improvements thereon; provided that the 


8 37 Mich. 79 (1877). 

* Hogan v. Manners, 23 Kan. 551, 33 Am. Rep. 199 (1880); Accord, Miller v. 
Farmers St. Bank, 137 Okl. 183, 279 Pac. 351 (1929). 

10117 Wash. 660, 202 Pac. 256 (1921). 

11 66 Tex. 494, 1 S.W. 314 (1886); Approved in First National Bank v. Dis- 
mukes, 241 S.W. 199 (Tex. Civ. App., 1922). ‘ 
12 66 Tex. 494, 498, 1 S.W. 314, 315 (1886). 

18 210 S.W.2d 255 (Tex. Civ. App., 1948). 
4 Tex. Stat., Rev. Civ. art. 3833 (1948). 
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same shall be used for the purposes of a home, or as a place to 
exercise the calling or business of the head of the family... . 





Several distinguishing facts in the principal case should be noted. 
The housetrailer, occupied as a home by the owner, was placed in 
the yard of his father’s rented house with his father’s permission, 
and the court questioned whether the claimant had sufficient posses- 
sory interest in the land to support a homestead. Also, the case arose 
when the owner’s wife sought to enjoin foreclosure of a chattel mort- 
gage executed by him.'* The Texas court, however, based its decision 
on the ground that a housetrailer, because of the nature of its struc- 
ture, could not be claimed as a homestead. In the light of the Texas 
case discussed above, this holding is difficult to understand. The 
court distinguished that case by saying that the structure in which 
homestead was allowed was in fact realty affixed to the ground; they 
pointed out that it was ‘“‘a chattel only within the limited meaning 
of the term as it is used in reference to a house which is owned by 
one person and situated on land owned by another.’’* They concluded 
that regardless of the home’s legal status as a chattel, if its physical 
status was that of a permanent home, exemption was allowable;!” 
but finding the housetrailer was physically a mere moveable chattel 
denied it the exemption.'® 














































% Under Wis. Strat. § 272.20 (1947), a mortgage on the homestead would 4 
automatically preclude a claim of exemption had the wife joined in the mortgage 
as provided in § 235.01. , 
6 210 S.W.2d 255, 260 (Tex. Civ. App., 1948). Criticized in 27 Tex. L. Rev. i 
96 (1948): ‘The decision in the principal case was reached on a distinction be- 
tween fixtures and non-fixtures. With this distinction in mind the court sought 
to determine the nature of the trailer’s structure. . . . It is submitted that case 
authority does not support nor public policy demand any such ‘nature of the 
structure’ test. All that is required of the home is that the family live in it... . 
The home itself may be any kind of shelter, personalty or realty; provided only i: 
that it is lived in, it may be a structure imbedded in the earth, a framework i | 
resting on wooden blocks, or a house on wheels.” ei | 


17 See Clark v. Vitz, 190 S.W.2d 736 (Tex. Civ. App., 1945), where a house- 
trailer placed on blocks alongside the owner’s residence, and connected to it, 
was held to be another room of the residence and exempt as part of the home- 
stead. See dictum, p. 738 “Beyond question, if the trailer, located and used as 
it was, had been the only improvement . . . upon the homestead lot, it would 
have been exempt... .” 


SB a ae 


aaa 


18 Justice Speer’s concurring opinion is revealing. He agrees with the majority a 
that if a person encumbers property with a lien at a time when it is not a home- : 
stead, he cannot later make it a homestead and thereby defeat the lien. But he 
is unwilling to be understood as holding that under no circumstances could an Hie 
auto trailer in which a family lives be held to be a homestead. He believes that ki 
the nature of the structure and the ease of removal are of no consequence in the { 
determination of homestead. 
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Conclusion 


From the foregoing discussion it appears that the Wisconsin 
statute is broad enough to include housetrailers used as homes 
within its terms.'® The Wisconsin Supreme Court has emphasized 
that not the physical characteristics of the structure claimed, but 
use and occupancy as a home along with the necessary possessory 
interest in the land, are the vital considerations in determining the 
homestead right. The physical differences between housetrailers and 
permanent homes have been held not to bar homestead in other 
jurisdictions. The Texas decision barring homestead in housetrailers 
does not seem to be in harmony with the expressed purpose of the 
Wisconsin Statute,2° as brought out by the Wisconsin Supreme 
Court, and should not be construed as decisive of the matter in 
Wisconsin. 

Victor T. WAHL, JR. 





LEGISLATION—RECENT CHANGES IN THE WRONGFUL 
DEATH STATUTE. In its 1949 session the Wisconsin legislature 





19 At least one referee in bankruptcy has in administrative practice given such 
a construction to the Wisconsin Statute. The following points were considered 
in reaching this conclusion: (1) Homestead legislation should be liberally con- 
strued. (2) Though the law defines homestead in terms of land, it is clear that 
the place of shelter or abode is the important part of the homestead. (3) In 
view of the widespread use of trailers as homes, the trailer type of shelter should 
be recognized as a home. (4) Though housetrailers are easily movable, in these 
days of unusual human capabilities all houses may be easily moved. (Interviews, 
April 5, 1949, with Mr. Miles Riley, Referee in Bankruptcy, Western District 
of Wisconsin.) 

In support of the first point see In re McKenzie’s Estate, 232 Wis. 425, 287 
N.W. 695 (1939); In re Bresnehan’s Will, 221 Wis. 51, 265 N.W. 93 (1936). 
In support of the second point see Phelps v. Rooney, 9 Wis. 55, 63 (1859): “A 
homestead is the land in a city, . . . upon which is the ‘dwelling house,’ or ‘resi- 
dence,’ or ‘habitation’ or ‘abode’ of the owner thereof and of his family.’’ Cullers 
v. James, 66 Tex. 494, 498, 1 S.W. 314, 315 (1886): ‘“ ‘House’ is necessarily 
embraced in the word ‘homestead.’” In support of the fourth point see: ‘Look, 
Ma! There Goes Our House,” Saturday Evening Post, Nov. 5, 1949, p. 20. 

20 In the light of this adverse Texas holding and the effect it might have on 
—_ in Wisconsin living in housetrailer homes, Bill 623A, § 4, was introduced 
in the 1949 session of the Wisconsin legislature re-defining ‘dwelling house’’ as 
used in the Wisconsin Statute as “‘any place of human abode, including trailers, 
prefabricated houses, and all other dwellings of a temporary or permanent nature, 
and whether or not capable of easy removal from place to place.’”’ This definition 
was included in a bill proposing substantial increases in personal property exemp- 
tions and money exempt from garnishment. Therefore, at the committee hearing 
for this bill serious objections to it were presented by various collection and 
banking agencies. No objections were made to the section re-defining dwelling 
house. The bill failed to pass because of reluctance to increase personal property 
exemptions at this time. Therefore no legislative intent not to include house- 
trailers as homesteads can be inferred from the rejection of the proposed home- 
stead definition. 
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undertook to amend the Wrongful Death Statute.' In the process of 
so doing it considered three bills and several amendments.? What 
finally emerged as law was primarily the product of the Advisory 
Committee on Rules of Practice, Pleading, and Procedure, with 
several additional provisions and an accompanying amendment to 
the Contributory Negligence Statute.’ 

Before undertaking any discussion of this work of the legislature, 
it is necessary to have well in mind the distinction between the 
wrongful death action and the survival action for a fatal injury. 

In Wisconsin the distinction has been long recognized.‘ The sur- 
vival action is an action brought on behalf of the estate, and the 
proceeds of the action are distributed as personal property,’ while 
the wrongful death action is brought on behalf of the beneficiaries 
defined in the statute. The survival action allows recovery of any 
damage sustained by the estate of the deceased as a result of the 
wrongful act,’ while the wrongful death action allows compensation 
for damages to the prescribed beneficiaries, for both pecuniary loss 
and loss of society and companionship.* The survival action arises at 
the time of the injury or wrong, while the wrongful death action does 
not arise until the death of the person injured.* The Wrongful Death 
Statute imposes limits on recovery in actions under it, while there 
are no limits on recovery under the Survival Statute. 





1 Wis. Start. § 331.04 (1947). 

2 The first bill in point of time was 116S which proposed to raise to $25,000 the 
limits on pecuniary damage recoverable and to allow the judge to instruct the 
jury to consider the cost to a surviving spouse of the maintenance of dependent 
children. This bill was defeated in the Senate, but not before a Substitute Amend- 
ment, 2S, was introduced to allow a surviving widow to recover $1000 for each 
child ‘under the age of 15, with the exception of the first two, with a maximum 
increase of $3000. The next bill was 4718 introduced by the Advisory Committee 
on Rules of Practice, Pleading, and Procedure. This bill passed and became 
Chapter 439 of the 1949 Session “oma It contained the substance of Subsections 
(1), M9), (4), (5), and (6), and parts of Subsections (3) and (4) of the present 
law. Shortly thereafter, 520A passed and became Chapter 548. It repealed and 
reenacted the provisions of Chapter 439 with several additional provisions, in- 
cluding the present allowance to widows with children which was drafted with 
Substitute Amendment 2S to Senate Bill 116 serving as a model. 

3 Wis. Star. § 331.045 (1947). 

. m nT a v. The Chicago & Northwestern R. Co., 102 Wis. 137, 77 N.W. 
899 

5 Koehler v. Waukesha M. Co., 190 Wis. 52, 208 N.W. 901 (1926). 

6 Estate of Arneberg, 184 Wis. 570, 200 N.W. 557 (1924). 

7 Hegel v. George, 218 Wis. 327, 259 N.W. 862 (1935). 

8’ The wrongful death action does not lie in the absence of statutory bene- 
ficiaries. Woodward v. The Chicago & Northwestern Railway Co., 23 Wis. 400 
(1868); Schmidt v. The Menasha Pees Ware Co., 99 Wis. 300, 74 NW. 797 
(1898) ; Brown v. The Chicago & Northwestern R. Co., 102 Wis. 137, 77 N.W. 
748 (1899). 
® Hegel v. George, 218 Wis. 327, 259 N.W. 862 (1935). 
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PROCEDURAL CHANGES 










1. Parties to the Action. 


331.04(1). An action for wrongful death may be brought by the 
personal representative of the deceased person or by the person 
to whom the amount recovered belongs. 

The old statute provided that the wrongful death action should 
be brought by the personal representative of the deceased person. 
Only if there was no survival action in favor of the estate arising 
from the fatal injury could the wrongful death action be brought by 
the beneficiaries under the Wrongful Death Statute.’ 

This provision worked hardship in many cases. For example, in 
Schilling v. Chicago, North Shore & Milwaukee R. Co." the decedent’s 
widow brought the action in her own name. She was denied recovery 
because the record showed that the decedent’s car had been damaged 
in the accident that caused his death, thereby creating a cause of 
action in favor of his estate under the Survival Statute. Subsection 
(1), by providing that the action may be brought by the personal 
representative or by the person entitled to recover, seems to prevent 
a recurrence of such cases. The possibility that the wrongful death 
action may be brought by both the personal representative and the 
person entitled to recover is met by the provision for joinder in Sub- 
section (3), discussed below. 


2. Rights of the Beneficiaries to Settle Claims arising from a Wrongful 
Death. 


331.04(6). Where the wrongful death of a person creates a cause 
of action in favor of the decedent’s estate and also a cause of 
action in favor of a spouse or relatives as provided in this sec- 
tion, such spouse or relatives may waive and satisfy the estate’s 
cause of action in connection with or as part of a settlement or 
discharge of the cause of action of the spouse or relatives. 









































This provision is substantially the same as a provision in the old 
law which was created in 1947.!* As previously explained, the bene- 


10 Wis. Stat. § 331.04(1)(a) (1947). 
11245 Wis. 173, 13 N.W. 2d 594 (1944). In Neuser v. Thelen, 209 Wis. 262, 
244 N.W. 801 (1932), where the widow of the decedent brought the action, it 
was held that where the evidence showed that the decedent lived an hour after 
his injury, the widow could not recover, and that since this defense went to the 
sufficiency of the complaint rather than to the capacity of the parties to bring 
action, it need not have been raised by answer or demurrer. In Ji cen v. Larson, 
249 Wis. 427, 25 N.W. 2d 82 (1946), the mother of the decedent was denied 
recovery for failure to allege that there was no cause of action in the decedent’s 
estate or in the decedent’s father. 
} 12 Wis. Stat. § 331.04(1)(b) 1947, created by Wis. Laws 1947, c. 247: 
Pi If there is a cause of action in favor of the estate of the decedent, funeral 
} expenses may be recovered on behalf of the estate; if there is no such cause 
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ficiaries at that time could not bring an action in their own names 
if there was a survival action in favor of the estate of the decedent 
arising from the fatal injury; apparently the 1947 amendment was 
intended to alleviate this hardship on the beneficiaries under the 
Wrongful Death Statute by allowing them to waive the estate’s 
survival action and proceed with a settlement of the wrongful death 
action. 

Subsection (6), as it now stands, obviously permits the spouse or 
other beneficiary to waive the wrongful death action, thereby fore- 
closing an action for wrongful death by the personal representative 
under Subsection (1). Does it also permit the spouse or other bene- 
ficiary to waive the survival action belonging to the estate? For 
example, assume that X, injured by the wrongful act of Y, lives in 
great pain for several weeks, incurs large medical expenses, and sus- 
tains a substantial loss of earnings during this period. These losses 
render X insolvent. X now dies as a result of his injuries and is sur- 
vived by his wife. Can Y settle with X’s widow and obtain a valid 
waiver of the survival action? This would be a substantial power in 
Y, since the widow has nothing to lose by the waiver of an action 
the proceeds of which would go to creditors. Solution turns on the 
meaning of the words ‘‘the estate’s cause of action.’”’ In one sense 
the only cause of action of the estate is the survival action since the 
wrongful death action may be brought by the personal representa- 
tive procedurally, but the proceeds are not part of the estate. How- 
ever, the antecedent clause indicates that “the estate’s cause of 
action”’ referred to is that which ‘‘the wrongful death . . . creates. . . 
in favor of the decedent’s estate.’’ This can only mean the wrongful 
death action itself since the survival action is not created by the 
wrongful death, and was simply designated as being ‘“‘the estate’s”’ 
when brought by the personal representative. Although the former 
construction would facilitate settlement of tort liability, a justifiable 
aim where the damages in the survival action are not large, the latter 
construction accords with the plain meaning of the language em- 
ployed and avoids injustice to those interested in the estate. 





of action, funeral expenses may be recovered by or on behalf of any relative 
specified in this subsection who has paid or assumed liability for such ex- 
penses. Where the wrongful death of a person creates a cause of action in 
favor of the decedent’s estate and also a cause of action or property right 
in favor of a surviving spouse or relative as provided in paragraph (a), such 
spouse or relative may waive and satisfy the estate’s cause of action in con- 
nection with or as part of a settlement and discharge of the cause of action 
or property right of the spouse or relative. 
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3. Joinder of Actions under the New Law. 


331.04(3). If separate actions are brought for the same wrongful 
death, they shall be consolidated on motion of any party. Unless 
such consolidation is so effected that a single judgment within 
the limits hereinafter provided may be entered protecting the 
defendant or defendants and so that satisfaction of such judg- 
ment shall extinguish all liability for the wrongful death, no 
action shall be permitted to proceed except that of the personal 
representative. 


Construction of this subsection requires definition of the words 
“separate actions . . . for the same wrongful death. . . .’” These words, 
standing alone, would seem to exclude actions under the Survival 
Statute since such actions are for the injury and arise independently 
of the death of the party injured. However, the legislative intent is 
not without doubt, and it is a matter of speculation as to what 
interpretation the court will adopt. 

If the court maintains the established distinction between the 
survival action and the wrongful death action, the only effect of the 
subsection will be to require joinder of multiple wrongful death 
actions, thereby preventing the possibility of two wrongful death 
actions under Subsection (1). This would not require joinder of a 
wrongful death action and a survival action, although joinder would 
be permitted and encouraged to prevent multiplication of suits.* By 
giving precedence to the wrongful death action brought by the per- 
sonal representative, the statute indirectly favors consolidation of 
the survival action since the personal representative would normally 
join both for purposes of economy. 

Interpreting “separate actions . . . for the same wrongful death . . .”’ 
to include a survival action has the advantage of forcing consolida- 
tion of all actions arising out of the same wrongful act into one law- 
suit, but results in the absurdity that the survival action would be 
subject to the statutory limits applicable to wrongful death actions. 
Hence it is unlikely this construction will be adopted. 


4. Recovery of Funeral Expenses. 


331.94(5). If the personal representative brings the action he 
may also recover funeral expenses; if a relative brings the action 
he may recover funeral expenses on behalf of himself or of any 
other relative specified in this section who has paid for or as- 
sumed liability for such expenses. 





18 The policy of the court has been to prevent a multiplication of suits. See 
Schilling v. Chicago, North Shore & Milwaukee R. Co., 245 Wis. 173, 178, 13 
N.W. 2d 594, 596 (1944). 
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Prior to 1947, some cases held that funeral expenses were recover- 
“able either in the survival action or in the wrongful death action.“ 
Some held that where both actions lay, funeral expenses were re- 
coverable only in the survival action.“ Still others held that the 
beneficiaries under the wrongful death action could recover funeral 
expenses if they were entitled to sue and had paid the expenses,* 
while the most recent cases allowed recovery of these expenses in 
actions by the beneficiaries only upon a showing that the beneficiaries 
suing were primarily liable for their payment.” 

In 1947, Section 331.04 was amended so as to allow the beneficiaries 
who had paid the expenses or assumed primary liability therefor to 
recover funeral expenses, and the right of the personal representative 
to include funeral expenses as an element of damages if he brought 
the wrongful death action was affirmed.'* 

In Mueller v. Silver Fleet Trucking Co.'® the Court in applying this 
section held that where the action was brought by a beneficiary, 
funeral expenses were to be included within the limits on recovery 
in the Wrongful Death Statute. This provision has been substantially 
retained in new Subsection (5), with a possibly significant change. 
As the law reads now, the personal representative “‘. . . may also 
recover funeral expenses. . . .””° This may mean either that the per- 
sonal representative may recover funeral expenses in addition to the 
elements of damage specified in Subsection (4) with statutory limits 
confined to those elements of damage (reversing the Mueller deci- 
sion); or that the personal representative may recover funeral ex- 
penses in the wrongful death action as an alternative to recovery in 
the survival action. In any event, since the language is permissive 
rather than mandatory, the personal representative by seeking re- 
covery in the survival action should be able to avoid the possibility 





“4 Herning v. Holt Lumber Co., 153 Wis. 101, 140 N.W. 1102 (1913) (not re- 
coverable in the wrongful death action unless the beneficiaries had a duty to pay 
the expenses). 

18 Neuser v. Thelen, 209 Wis. 262, 244 N.W. 801 (1932); Palmisano v. Century 
Indemnity Co., 225 Wis. 582, 275 N.W. 525 (1937). 

16 Cochrane v. C. Hennecke Co., 186 Wis. 149, 202 N.W. 199 (1925); Van 
Gilder v. Gugel, 220 Wis. 612, 265 N.W. 706 (1936). 

17 Palmisano v. Century Indemnity Co., 225 Wis. 582, 275 N.W. 525 (1937); 
Schwab v. Nelson, 249 Wis. 563, 25 N.W. 2d 445 (1946). 

18 Wis. Start. § 331.04(1)(b) (1947), created by Wis. Laws 1947, c. 247, note 
12 supra. This amendment was passed with specific reference in the draftsman’s 
notes to Schwab v. Nelson, supra note 17. The cases prior to the statute are 
agg Kaftan, Work of the Wisconsin Supreme Court, Remedies, 1948 Wis. 

. Rev. 72. 
19 254 Wis. 458, 37 N.W. 2d 66 (1949). 


2° Italics supplied. 
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that funeral expenses recovered in the wrongful death action will be 
in excess of the statutory limits. 


SUBSTANTIVE PROVISIONS 


. Limitations on Recovery. 


331.04(4). Judgment for damages for pecuniary injury from 
wrongful death shall not exceed $12,500. Additional damages 
not to exceed $2500 for loss of society and companionship may 
be awarded to spouse or parents of the deceased. In any case 
where decedent leaves a widow with more than two dependent 
children under 15 years of age, the above maximum limit for 
pecuniary loss recoverable by such widow shall be increased 
$1000 on account of each such child in excess of two but not 
exceeding a total increase of $5000. 


The increase provided for in the new law is not of general benefit. 
It permits recovery in excess of former limits only to widows with 
two or more children under the age fifteen, thereby excluding from 
its provisions husbands of deceased wives, parents of deceased chil- 
dren, widows without the requisite number of children, children of 
deceased parents, and all relatives of unmarried persons. 

Census reports indicate that in 1940 only fourteen and a half 
percent of all the families in the state had both a male head and three 
or more children under eighteen.” 


2. Distribution of the Amount Recovered. 


331.04(2). The amount recovered shall belong and be paid to the 
spouse of the deceased; if no spouse survives, to the deceased’s 
lineal heirs as determined by section 237.01; if no lineal heirs 
survive, to the deceased’s brothers and sisters. If any such rela- 
tive dies before judgment in the action, the relative next in 
order shall be entitled to recover for the wrongful death. A 
surviving non-resident alien wife and minor children shall be 
entitled to the benefits of this section. 


This subsection is substantially the same as corresponding language 
in the old statute.” 

Though no change was made, it might be suggested that a change 
was in order. Only four states besides Wisconsin grant the whole 





21U. S. Derr. or Commerce Rep., PopuLATION AND Hovusinc—FAmILies— 
GENERAL CHARACTERISTICS 67 (1943). While these figures count as families all 
persons living alone, they also count as children such relatives as grandchildren, 
nieces, and nephews. The number of families eligible for an increase under the 
new law is further decreased by an unknown number who do not have a living 
mother, or whose male head is not the husband of the mother. 


2 Wis. Stat. § 331.04(1)(a) (1947). 
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sum recovered to a surviving spouse,” although a majority of the 
states have a fixed schedule of distribution.“ Such inflexibility is not 
desirable. As one writer puts it: “Such methods of distribution are 
unfair, inasmuch as surviving relatives who have suffered no pecuni- 
ary loss on account of the death share in the damages to the detri- 
ment of the relatives who have suffered pecuniary loss.’”’ At least 
eleven states provide for distribution according to loss, either by the 
court or by the jury.”* The new law adds a problem in that the amount 
recovered by a surviving widow for the support of minor children is 
given directly to the widow with no assurance that it will ever be 
used on behalf of the children. 

Perhaps by oversight, the statute does not allow recovery for loss 
of society and companionship to children of deceased parents, al- 
though they would seem to be entitled to compensation for the loss 
of nonpecuniary benefits they derive from such parent. 


3. The Effect of Contributory Negligence 


331.04(7). Damages found by a jury in excess of either maximum 
limit specified above shall be reduced by the court to such max- 
imum amounts. The aggregate of such maximum amounts shall 
be diminished under the provisions of section 331.045 if the de- 
ceased person or the person entitled to recover is found negligent. 





23 Colorado, Coto. Rev. Strat. Ann. c. 50, § 1 (1935); Missouri, Mo. Rev. 
Strat. Ann. § 3652 (1939); Nevada, Nev. Comp. Laws Ann. § 9195 (1929); 
Tennessee, TENN. Cope ANN. § 8236 (Williams 1934). 

* Alabama, ALA. Cope Ann. tit. 7, § 123 (1940); Georgia, Ga. Cope ANN. 
§ 1302 (1933); Idaho, IpanHo Cope Ann. tit. 5, § 311 (1947); Kansas, Kan. 
Gen. Stat. Ann. § 3203 (Cum. Supp. 1947); Kentucky, Ky. Rev. Srar. § 411.130 
(1948); Maine, Me. Rev. Star. c. 152, § 10 (1944); Massachusetts, Mass. ANN. 
Laws c. 229, § 1 (Supp. 1947); Minnesota, Minn. Stat. ANN. § 573.02 (1947); 
Mississippi, Miss. Cop— ANN. § 1453 (1942); New Hampshire, N. H. Rev. 
Laws c. 355, § 12 (1942); New Jersey, N. J. Strat. Ann. tit. 2, § 47-4 (Supp. 
1948); North Carolina, N. C. Gen. Stat. Ann. § 28-173 (1943); Pennsylvania, Pa. 
Strat. ANN. tit. 12, § 1602 (1931); Rhode Island, R. I. Gen. Laws c. 477, §1 
(1938); South Carolina, S. C. Cope Ann. § 412 (1942); Vermont, Vr. Srar. 
§ 2926 (1947); West Virginia, W. Va. Cope ANn. § 5475 (1943); Wyoming, Wyo. 
Comp. Stat. Ann. § 3-404 (1945); The proposed Uniform Code prescribes that the 
proceeds of the wrongful death action shall be distributed by the laws of dis- 
tribution of the particular jurisdiction. See HanpBooK, Nat’L. Comm. on UNIrF. 
Laws, Proc. or THE Firty-THIRD ANNUAL CONFERENCE 203 (1943). 

% Killion, Wrongful Death Actions in California—Some Needed Amendments, 
25 Cauir. L. Rev. 170, 184 (1936). 

% Florida, Fia. Stat. ANN. § 768.02 (1941); Maryland, Mp. Ann. Cope GEn. 
Laws art. 67, §3 (Cum. Supp. 1947); Michigan, Mic. Comp. Laws § 14061 
(Mason Cum. Supp. 1945); Nebraska, Nes. Rev. Stat. § 30-809 (1943); New 
York, N. Y. Decepent Estate Law § 133; North Dakota, N. D. Rev. Copz 
§ 2101 (1943); Ohio, On10 Gen. Cope Ann. § 10509-166 (1938); Oregon, Org. 
Comp. Laws Ann. § 8-903 (1940) as amended by Ore. Laws 1947, c. 461, § 2; 
South Dakota, S. D. Copr § 37.2203 (1939); Texas, Tex. Rev. Stat. Ann. tit. 
4677 (1925); Virginia, Va. Cope Ann. § 5787 (1942). 
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331.045. Contributory negligence shall not bar recovery in an 
action by any person or his legal representatives to recover 
damages for negligence resulting in death or in injury to person 
or property, if such negligence was not as great as the negligence 
of the person against whom recovery is sought but any damages 
allowed shall be diminished (by the jury) in the proportion to 
the amount of negligence attributable to the person recovering. 


Section 331.04(7) apparently was enacted as a response to the 
decision in the Mueller case." In that case, the wrongful death action 
was brought by the widow of the deceased person. The jury found 
that the deceased’s negligence contributed ten percent to the injury, 
and that the widow was entitled to recover $35,000 for pecuniary 
loss, $5000 for loss of society and companionship, and $200 for funeral 
expenses. The trial court reduced the awards for pecuniary loss and 
loss of society and companionship to the statutory maximum of 
$15,000, added the $200 for funeral expenses, and reduced the total 
of $15,200 by ten percent. 

The Supreme Court reversed the judgment. It held that since the 
limits on recovery were limits rather than a measure of recovery, 
the reduction for contributory negligence should have been made on 
the basis of the amount awarded by the jury, not on the basis of the 
statutory maximum. The new statute reverses the holding of the 
court in that case, and provides that when the jury awards an amount 
in excess of the statutory maximum, reduction for contributory 
negligence shall be made on the basis of such maximum. 

In the Mueller case, the trial court rather than the jury was per- 
mitted to reduce the award. This procedure also was codified by the 
change in Section 331.045. The words “by the jury” were omitted, 
thus bringing the statute in line with case law holding that it is 
reversible error to allow the jury to know the effect of its verdict.** 


SUMMARY 


Chapter 548 has done little towards clarifying the problems posed 
by the old law, and has added some new problems of its own. 

While it provides that the party in interest may bring the action 
it has, by confusing the wrongful death action with a survival action 
for fatal injury, rendered such an action by the beneficiaries even 
more questionable than it was before. It does not make a clear deci- 





27 The Mueller case was decided in the March term of the Supreme Court. 
The bill containing this provision was introduced on June 16. 


28 F.g., Schulz v. General Casualty Co., 233 Wis. 118, 288 N.W. 803 (1939). 
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sion as to which action properly lies to recover funeral expenses. 

Despite persistent attempts to raise the limits on recovery,”® the 
real effect of the statute will probably be a reduction in the amounts 
recoverable, due to the new method of computing the effect of con- 
tributory negligence. Wisconsin remains as one of the few states 
with any limitation on the amount recoverable. Neither the Federal 
Act nor the Proposed Uniform Act contains any limit.*° 

While unrestrained discretion in the jury could lead to excessive 
verdicts, the present limitation results in under-recovery. Today in 
Wisconsin, recovery for mere personal injury is often greater than 
recovery in wrongful death actions; personal injury verdicts for as 
much as $62,500 have been affirmed by the Supreme Court. A solu- 
tion advanced by one writer® is the creation of a fixed scale or for- 
mula, similar to Workman’s Compensation schedules, which would 
consider the various elements of loss. 
C. Louis Frey 





LEGISLATION—UNIFORM SMALL CLAIMS COURT ACT. 
A uniform “Small Claims Court’’ was authorized by the 1949 legis- 
lature in every county having a population under 500,000 people.! 
This court, however, is not to become active in a county until it is 
approved by the county board.? It is to be a separate court, except 
that in counties having a population under 25,000 people the provi- 





2° Legislative records show that representatives of the Wisconsin Mutual In- 
surance Alliance, the State Farm Mutual Automobile Insurance Co., the Rural 
Mutual Casualty Co., the Milwaukee Association of Insurance Agents, and the 
Wisconsin Railroad Association either appeared or registered in opposition to all 
bills designed to raise the limits on the amounts recoverable in wrongful death 
actions. 

30 Besides Wisconsin, states with limits on recovery are: Colorado, Coto. Stat. 
Ann. c. 50, § 1 and 2 (1935) ($5,000); Connecticut, Conn. Rev. Gen. Strat. 
§ 8296 (1949) ($20,000); Illinois, Int. Ann. Svat. c. 70, § 2 (1936) ($10,000); 
Indiana, Inv. ANN. Stat. § 2-404 (Burns 1933) ($10,000, $1,150 if no surviving 
beneficiaries); Kansas, Kan. Gen. Stat. ANN. § 3203 (Cum. Supp. 1947) ($15,000, 
raised from $10,000 in 1947); Maine, Me. Rev. Star. c. 153, § 10 (1944) ($10,000) ; 
Massachusetts, Mass. ANN. Laws c. 229, § 2 (Supp. 1947) ($15,000, raised from 
$10,000 in 1947); Minnesota, Minn. Strat. Ann. § 573.01 (1947) ($10,000); 
Missouri, Mo. Rev. Stat. ANN. § 3654 (Cum. Supp. 1947) ($15,000, raised from 
$10,000 in 1945); Oregon, Org. Comp. Laws Ann. § 8-903 (1940) ($10,000) ; Vir- 

inia, Va. Cope ANN. § 5787 (1942) ($15,000); West Virginia, W. Va. Copz 

NN. § 5475 (1943) ($10,000); FepERAL Empioyrers Liasiuity Act, 45 U.S.C.A. 
§§ 51-59 (1943). See HanpBoox, Nat’t. Comm. on Unir. Laws, Proc. oF THE 
Firty-TH1rD ANNUAL CONFERENCE 203 (1943). 


31 Zamecnik v. Royal Transit, Inc., 239 Wis. 175, 300 N.W. 227 (1941). 


® Killion, Wrongful Death Actions in California—Some Needed Amendments, 
25 Cauir. L. Rev. 170, 182 (1936). 


1 Wis. Laws 1949, c. 212; renumbered by c. 590. 
2 Wis. Stat. § 254.01(1) (1949). 
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sions of the Act are to apply to the county court;* in either case, 
approval by the county board is necessary. The jurisdiction of the 
court is county wide in specified civil actions where the amount in 
dispute does not exceed $500.4 The criminal jurisdiction is the same 
as that exercised by justices of the peace.® 









History or SMALL Cuarms Courts 










The movement toward the small claims court idea began in the 
early years of the present century and grew out of the virtual break- 
down of the existing system of court administration.® 

Our system of courts was a product of the last quarter of the 
eighteenth and the first half of the nineteenth century.’ At that 
time, the United States was a country of long distances, slow com- 
munication and expensive travel, so that a decentralized system of 
courts was necessary. Borrowing from the English legal tradition,*® 
the justice of the peace was created to give people a place to settle 
small legal matters in their own immediate locality. 

The coming of the industrial age about the time of the Civil War 
brought a vast change to the American scene. With the expansion of 
industry, increased immigration and the rise of great cities came the 
overwhelming complexity of modern life and of affairs in general 
which breed litigation. The justice of the peace system proved in- 
adequate to satisfy the needs of large cities and as a result, other 
inferior courts were created to replace them.® In fact, the standard 
legislative approach to the enormous pressure of litigation in our 
ae expanding society at that time was to create new courts with hard and 
fast jurisdictional lines, and rigid and technical rules of procedure.’® 

The complexity and inefficiency in court organization resulted 
1 inevitably in delay" which was often used to harry persons with 
Pt! 3 Wis. Strat. § 254.01(2) (1949). 

' 4 Wis. Star. § 254.04 (1949). 

5 Wis. Star. § 254.04(13) (1949). 

6“. . our system of courts is archaic and our procedure behind the times.” 
Pound, Causes of Popular Dissatisfaction with the Administration of Justice, 29 
A.B.A. Rep. pt. I, 395, 408 (1906). 

7 Pound, The Administration of Justice in the Modern City, 26 Harv. L. Rev. 
302 (1913). 


8 English justices of the pion differed greatly from their American counter- 
parts, however. The English j 






































justice had to be a man of property, got his com- 
mission from the central government, had indeterminate tenure, and no civil 
jurisdiction, his main function being to —~y the peace. Harley, Ultimate Types 
of Inferior Courts and Judges, 22 Casz AND ComMENT 3 (1915). 

® PounD, ORGANIZATION OF CouRTs 263 (1940). 

10 SmiTH, JUSTICE AND THE Poor 7 (3rd ed. 1924). 

Taft, The Administration of Justice—Its Speeding and Cheapening, 72 Crn- 
TRAL L, J. 191 (1911). 
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small claims and force an unfair settlement on them. Procedural 
difficulties necessitated the employment of counsel to assert success- 
fully a claim, however small. Court costs were high due to fictitious 
or unnecessary costs and often represented a large proportion of the 
amount in controversy.”? Statutes authorizing a demand for bond in 
advance of bringing suit could work a great hardship on persons of 
small means.” 

The situation was well expressed by Herbert Harley“ who likened 
the cumbersome machinery for the settlement of small claims to 
starting a thousand barrel mill for grinding a bushel of corn. 

Although the problems in the administration of justice first be- 
came acute in the large cities, where the impact of industrialization 
fell hardest, the same difficulties present themselves in small towns 
and rural areas. Paved highways, automobiles, and instant communi- 
cation have eliminated the need for a court at every man’s door, 
and have brought the same complex problems to these areas as 
exist in urban centers. 

The justice of the peace court is still used for the enforcement of 
small claims in many rural communities. It has been examined 
many times and found wanting” and its shortcomings have brought 
it into general public disrepute. The most glaring defects in the 
system can be listed briefly: 





































1. The fee system often tends to associate the justice in a con- 
scious or unconscious fashion with the interests of the plain- 
tiff. 
2. Costs are disproportionately high in relation to the amounts q 
involved in small cases. | 
3. The justice need not be trained in the law, is elected for a al 
short term, and often has little experience in the work. | 
4. The large number of justices results in low income per justice 
and a resultant lack of incentive for capable men to seek the 
office. 


CHARACTERISTICS OF SMALL Ciaims Courts 


The need, in both city and country, for a speedy, inexpensive 
procedure for the disposition of small claims caused many states and 





12 WILLOUGHBY, PRINCIPLES OF JUDICIAL ADMINISTRATION 571 (1929). 
ase Campbell v. The Chicago & Northwestern Railway Co., 23 Wis. 490 


1% Allen, Administration of Minor Justice in Selected Illinois Counties, 31 Iu. } 
L. Rev. 1047 (1937); Dovetas, Toe Justice or THE Peace Courts in HamiL- 1 


ton County, Ouro (1932). 





| 
14 WILLOUGHBY, op. cit. supra note 12, at 309. 
| 
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municipalities to establish small claims or conciliation courts."* 
Usually such a court was a branch of and presided over by judges of 
municipal, district, or justice courts. 

In order to allow individual claimants without the help of lawyers 
to use the court with a minimum of delay and expense, provision 
was made for assistance by court officials in the preparation of simple 
pleadings, and in service which was usually by mail. On return day 
an informal hearing was to be held at which the judge made an 
effort to conciliate the matter between the parties. If a trial was 
necessary the judge was to take an active part in finding the facts 
and the law. Little heed was to be given to rules of procedure or 
evidence, but the rules of substantive law applied. Jury trials were 
discouraged and fees and costs were drastically reduced. 


Tue UNirorM SMALL Ciaims Court Act 


Against this background, the Wisconsin legislature passed the 
Uniform Small Claims Court Act. The Act provides for a court of 
record with an official seal as an alternative to the justice of the peace 
procedure. When an action begun in justice court is within the juris- 
diction of this court, the defendant may, on payment of a seventy-five 
cent fee, have the cause transferred to the small claims court for 
hearing and determination.’?7 Judgments rendered by justice courts 
may be filed in this court, and proceedings taken thereon.'? When 
the office of a justice becomes vacant, all dockets, books and papers 
may be delivered to the clerk of circuit court, and the small claims 
court then has jurisdiction over all actions pending there.'® 

The Act provides that the practice and procedure in the small 
claims court shall be summary in nature.2° The judge has power to 
make rules not inconsistent with the Act.”! Pleadings may be oral 
or written and are governed by the provisions of Chapter 263 with 
certain exceptions.” 





16 For a discussion, see 34 Cox. L. Rev. 932 (1934). Up to 1939, seventeen states 
had adopted small claims procedures in one form or another to apply to various 
courts in the state. A number of municipal courts in large cities established small 
claims procedures by rule of court, e.g., Cleveland, Chicago, New York, Phila- 
delphia. In 1938, Congress authorized a small claims and conciliation branch of 
the municipal court of the District of Columbia, 52 Star. 103 (1938). 


17 Wis. Stat. § 301.245 (1949). 

18 Wis. Star. § 254.06 (1949). 

19 Wis. Strat. § 254.05 (1949). 

20 Wis. Stat. § 254.07(1)(a) (1949). 

21 Wis. Srat. § 254.07(1)(c) (1949). 

2 Wis. Srar. § 254.07(1)(a) and (1)(b) (1949). 




















March] NOTES ~ 367 


Service of the summons may either be by mail or by personal 
service.” 

Parties must join issue in law and in fact when the summons is 
returnable.* The court may order trial immediately or in its dis- 
cretion adjourn to another time or place.” Most of the provisions of 
Chapter 260 pertaining to joinder and interpleading of parties apply 
as do the provisions of Chapter 269 on practice regulations.” 

Trial by jury may be had as in the justice of the peace court 
under Chapter 302, except that in the small claims court, the judge 
must charge the jury and may, in his discretion, require payment of 
the fees in advance by the party demanding the jury.”” 

Appeal may be taken from the small claims court to the circuit 
court from a final judgment or order the same as if an appeal were 
being taken from the circuit court to the Supreme Court.** The 
circuit court may affirm, reverse or modify. If the circuit court 
finds that a fair trial was not had, judgment is reversed, and the 
case may be tried in circuit court or remanded for a new trial. 

Executions are governed by provisions of Chapter 272;7° attach- 
ment and garnishment may be had under Chapter 304.*° 

The Act provides that a reasonable charge shall be made for a 
summons to cover the actual expense of printing and distributing.” 
The docketing fee is fifty cents plus ten cents tax.*® The fees for 
entering money judgments or the value in money of other judg- 
ments vary from fifty cents to three dollars depending on the amount 
of the judgment.* Jury fees, garnishee fees, etc., are governed by 
the regular provisions. No fees may be charged except as provided 
by the Act. 

Costs in favor of the prevailing party are inserted in the judg- 
ment to cover all fees actually paid out by such party.* An attorney 
fee, varying in size with the amount of the judgment and the type 
of action, is also allowed if a party appears by attorney.® 

23 Wis. Star. § 254.11 (1949). 

* Wis. Stat. § 254.13 (1949). 

% Wis. Strat. § 254.13 (1949). 

% Wis. Star. § 254.07(1)(b) (1949). 

27 Wis. Star. § 254.14 (1949). 

28 Wis. Stat. § 254.21 (1949). 

29 Wis. Stat. § 254.22 (1949). 

30 Wis. Stat. § 254.04(10) (1949). 

31 Wis. Stat. § 254.09 (1949). 

3 Wis. Strat. § 254.15(1) (1949). 

33 Wis. Star. § 254.15(2) (1949). 

4 Wis. Strat. § 254.16 (1949). 

% Wis. Star. § 254.16(5) (1949). 













































we 


een 


ee OST A AMES oF 


Pa RIP 





368 WISCONSIN LAW REVIEW [Vol. 1950 


The judge of small claims court is elected in the same manner as 
the county judge and for a term of six years.* In order to be eligible 
to run, a person must be an attorney of a court of record. Provision 
is also made for a clerk of court who is to be appointed by the judge. 





EXPERIENCE OF SMALL CLAims Courts ELSEWHERE 
The English Experience 


Since 1846, England has had courts for small causes called county 
courts. About 400 such courts are administered by sixty judges with 
the aid of one registrar in each court.*” 

A complainant may bring an action in this court by merely appear- 
ing and stating his claim. The matter of pleading and service is 
largely handled by the court. Cases are first called before the regis- 
trar who disposes summarily of cases in which there is no defense. 
Subject to certain safeguards, he may hear contested cases in which 
the amount in dispute does not exceed ten pounds, the result being 
that about one-third of the contested cases are heard in that manner. 

The trial is without a jury except in specified cases, thus allowing 
speedy disposition.*® 

The judge has complete discretion in designating the manner in 
which judgments are to be paid, thus allowing payment of the judg- 
ment in instalments.“ 

There can be no appeal in controversies involving less than twenty 
pounds without leave of the judge. 

Actions are divided into two classes, liquidated and unliquid- 
ated.“ When the claim is for an amount not likely to be disputed, a 
separate method of bringing the action through “default summons” 
is used. The defendant must give notice of his intention to defend, 
or plaintiff will be at liberty to enter judgment for the amount 
claimed. 

The number of seriously disputed claims in proportion to the 
whole number of complaints is trifling. Of the million and one- 
quarter actions started in one year, only 30,000 were actually con- 
tested. The rest were either withdrawn because of a settlement or 





3% Wis. Stat. § 254.31 (1949). 

37 JacKSON, THE MACHINERY OF JUSTICE IN ENGLAND 25 (1940). 

38 Td. at 26. 

3° Bitner, Inexpensive Justice, The English Experience, 11 U. or Kansas City 
L. Rev. 103 (1942). 
a het a Studies in English Civil Procedure, 64 U. or Pa. L, Rev. 357 
“ Jd. at 369. 
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not defended. Ninety-five per cent of the claims were for less than 
twenty pounds.“ 

The function of the registrar is the secret of the county court’s 
efficiency as he is able to take care of much of the routine work that 
takes up so much of the judge’s time. The efficiency of the English 
system can be appreciated from the fact that sixty judges are able to 
handle small claims litigation in a nation of forty million people. 
This contrasts with the system in Wisconsin with a population of 
slightly over three million, where such claims require at least part 
of the time of seventy-eight statutory judges and the services of a 
great number of justices of the peace, not to mention those claims 
which end up in circuit court. 


Experience of the Hartford, Connecticut Small Claims Court 


In Hartford, Connecticut, a city with a population of 166,000, the 
small claims court is a branch of the municipal court. The experience 
there may give an indication of what might be expected of a small 
claims court in a large urban area in Wisconsin. Procedure therein 
is alternative to the regular procedure in cases involving up to $100.“ 
Defendants who show they have a good faith defense may have an 
action transferred to the regular docket. Provision is made for the 
elimination of fees fixed by law. If no transfer is sought, all parties 
are deemed to have waived the right of trial by jury, and no right 
of appeal or other review of the judgment exists except in case of 
fraud. 

A study under the direction of Professor Charles Clark of the 
Yale Law School indicated that the procedure had worked very 
successfully.“ In the first eighteen months of this court’s operation 
from July 1, 1927 to Dec. 31, 1928, 5,236 cases were brought, an 
average of almost 300 a month. About one-third of these were settled, 
one-half resulted in judgment for plaintiff and one-sixth resulted in 
judgment for defendant or were dismissed. This court, then, does 
not seem to have been flooded with doubtful claims because of the 
elimination of fees. 

Only forty-six cases were transferred to the regular docket, indicat- 





“ Jackson, op. cit. supra note 37, at 28. 

‘8 The court has jurisdiction in actions in contract or tort where the amount 
in dispute does not exceed 200 pounds, some equity and rare | jurisdiction 
and jurisdiction in matters arising under numerous statutes. Jackson, op. cit. 
supra note 12, at 27. 

“ Conn. Spec. Acts, 1927, c. 319, p. 350. 

“ Clark and O’Connell, The Working of the Hartford Small Claims Court, 3 
Conn. Bar J. 123 (1929). 
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ing that the procedure has been found acceptable to defendants and 
plaintiffs alike. 

Two-thirds of all actions brought were for goods furnished while 
the next largest item was for work and labor, one-fifth of the total 
number. 

Approximately two-thirds of the business of the court concerns 
claims under thirty-five dollars. This would indicate that such a court 
will not make serious inroads on a lawyer’s business since so large a 
proportion of the claims are those which lawyers can collect in the 
regular way only as acts of charity. 


Experience of the Minnesota Conciliation Courts 


Correspondence with the judges of the municipal courts of Vir- 
ginia, Minn. (population, 12,000) and International Falls, Minn. 
(population 6,000) indicates that conciliation procedure is working 
well in smaller towns. There the conciliation court is part of the 
municipal court and has a jurisdictional limit of fifty dollars.“ There 
can be no jury trial but the losing party may appeal within five days 
after judgment if he wishes a regular trial. 

The judges report that by far the largest number of cases are 
default matters. Up to fifty percent of the claims are paid before 
court time. The most common type of cases are for professional serv- 
ice, for goods sold, and for automobile damage incurred in accidents. 
The number of appeals were negligible. 


Experience of the Dane County Small Claims Court 


The experience of the Dane County Small Claims Court has shown 
that it is possible to provide an effective remedy for small claimants 
under the uniform Act. This court has been in operation for more 
than two years and is now operating under an act which is practi- 
cally identical with the uniform Act.*’ 

When a person wishes to start an action, he goes to the court and 
there is given a simple mimeographed form to fill out which will 
provide most if not all of the facts required by a written complaint. 
Forms are printed by the court and designed to be easily understood. 
Where an individual is without typing facilities, the small claims 
court clerk types the necessary information into the forms. Thus a 
plaintiff without a lawyer may easily set the small claims machinery 
in motion. 

Service by mail is generally used except that when speed is desired, 
personal service may be necessary. This means that in the ordinary 


# Minn. Start. c. 491 (1945). 
47 Nelson, The Small Claims Court, 22 Wis. Bar Bu... 237 (Nov. 1949). 
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case, an inexpensive, simple method of service is available. Defend- 
ant has only to reply orally to the facts alleged by the plaintiff with 
notes being taken by the clerk or judge and the answer is considered 
to be in the record. 

A pre-trial conference is held on the return day stated in the 
summons. The parties to the action state their versions of the facts 
and try to work out some terms of settlement. If the debtor cannot 
pay the full amount immediately, agreement can be made for pay- 
ment in instalments. However, if there is a fundamental disagree- 
ment that cannot be ironed out on a voluntary basis with the help 
of the judge, the case is then set for a date and hour for trial. About 
300 cases a month are started in the court, but there are only twenty 
or thirty trials a month. The balance, then, are either settled before 
the return date or at the pre-trial conference, thus indicating that 
this court can be a very effective collection procedure if the public 
has proper respect for the court and the cases are handled in the 
right way. 

As the function and aim of this court is primarily that of a court 
to be used by people without the aid of attorneys, the procedure is 
very informal. The rules of evidence and presentation of facts are 
relaxed, although the rules of evidence are adhered to by the court 
when using the facts in arriving at its decision. It is possible, then, 
for a person to conduct his own trial and this is occasionally, although 
not generally done. 

Although the Act provides for jury trial, it has never yet been 
demanded in the Dane County court because of the nature of the 
procedure and the requirement that the party asking for a jury pay 
for the same. All interests are best served if a jury is not present, 
for it takes up time which the parties cannot afford to expend on 
small matters. 

The judge renders his decision on the close of testimony and argu- 
ment, as it saves time and the litigants seem to be better satisfied. 
No appeals have yet been taken from a decision of the court. 

Because of its superior machinery for the enforcement of small 
claims and its lower cost, the court has practically supplanted the 
justice court in Dane County. 

CRITIQUE 

At the committee hearing on the Uniform Small Claims Court Act, 
the persons appearing in favor of the bill** stressed the fact that this 

“® For the bill in the Senate and Assembly: Philip 8. Haberman, Madison, 


representing the Wisconsin Bar Association; Arnold C. Otto, Milwaukee, repre- 
senting the Committee on Administration of Justice of the Wisconsin Bar Associ- 
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bill would authorize the creation of a court of record with a compe- 
tent, full time judge as an alternative to the antiquated justice of 
the peace system. Lawyers felt that this would facilitate the hearing 
and determination of complicated issues of law for which the lay 
justice is unsuited. While the substitution of a trained judge for the 
justice of the peace is certainly an improvement, there are a number 
of more important purposes which such legislation purports to 
accomplish. 

First of all, it should enable poor people to obtain justice in the 
courts on a par with anyone else. And even though neither party is 
poverty-striken, the expense should not be out of proportion to the 
claim nor should there be undue inconvenience or delay in enforcing 
such claims. 

Secondly, the court should provide a speedy and effective method 
of collection for business and professional and laboring people with 
small bills for goods and services. The procedure should recognize 
the distinction between liquidated and unliquidated claims, between 
those where there is no valid defense and those that involve a bona 
fide contested claim. 

That it was the purpose of the legislature that this court should 
fulfill these broad aims seems manifest from the fact that the term 
“small claims court’? was used to designate the court. The history 
of the use of the term in other states shows that it means a summary, 
informal, procedure for the disposition of small controversies. Several 
provisions of the Act are designed to carry out this purpose, among 
them the following: 


1. The practice and procedure of the court shall be summary in 
nature. 

2. Pleadings may be oral or written and need not be verified. 

3. The judge shall have the power to make such rules govern- 
ing the practice and procedure in the court as he may deem 
advisable to facilitate the disposition of matters coming be- 
fore the court. 

4. Service by mail may be made by leaving the summons with 
the clerk. The clerk shall mail the copy to the defendant. 

5. The fees provided for the court are moderate. 


Although the Act has been highly successful in Dane County, the 
working of the Act elsewhere should be watched with a view to 
improvement. It may be that the procedure is not flexible enough to 





ation; Samuel P. Myers, Racine, pepenting Op Racine County Bar Associ- 
ation. For the bill in the Assembly: George R. Currie, Sheboygan; Judson P. 
Rikkers, hag og George C. Gilday, Racine; Leo P. Lawnik, Richland Center, 
representing the Wisconsin District Attorneys Association. 
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permit the effective enforcement of small claims. The Wisconsin Act 
differs from many of the other state acts in that in Wisconsin the 
same procedure applies to all actions brought in a given municipal 
court, while in other states and municipalities a special procedure for 
very small claims applies to a municipal court which has other juris- 
diction. If the procedure under the uniform Act proves to be inade- 
quate, a special procedure along the lines of the Hartford and Min- 
nesota Acts for claims up to fifty or one hundred dollars could be 
provided. It could contain provisions for conciliation by the judge, 
an informal trial, payment of the judgment by instalments, and 
further reduction of fees, if necessary. 

The use of the term uniform in the title of the Act indicates that 
another purpose of the legislature was to provide a method of attain- 
ing uniformity of courts of minor jurisdiction. 

There are, however, a number of stumbling blocks to this end. 
First of all, it may be very difficult to fit this court into the confused 
system of statutory courts in Wisconsin.*® A county may have to 
modify or change the existing statutory courts within the county 
before it can take advantage of the uniform Act. 

It would also be possible for a county adopting the uniform Act 
to go to the legislature to secure changes it might think expedient 
for the local situation. If the legislature yielded, the aim of uni- 
formity would be defeated. 

The Act provides that the county is to make provision for the 
operation and maintenance of the court and fix the salaries of the 
clerk and judge. Inadequate budgetary provisions by a county could 
conceivably impair the efficiency of the court and cause wide diver- 
gences in its practical workings. This could be prevented or alleviated 
by legislation setting up certain minimum budgetary standards. 

The ultimate solution may lie in providing uniform legislation to 
apply to all statutory courts in Wisconsin along the lines of the 
proposal made in 1948 by the Chairman of the Judiciary Committee 
of the Legislative Council.®° 

Another possible hindrance to uniformity arises from the power of 
each judge to make rules governing practice and procedure not incon- 





49 For a discussion of the situation see Karlen and Martinson, Statutory Courts 
of Wisconsin, 1949 Wis. L. Rev. 207. 

50 The chairman, Senator Buchen, writing in the State Bar Bulletin said that the 
proposed act would provide for a number of classes of courts; for example, class 
A, class B, and class C courts. Within each class, the courts would be uniform; 
difference would exist only between the different classes. Counties would be given 
a choice as to which class a court within that county would belong. Buchen, 
Changes in the Wisconsin Court System, 21 BuLL. or THE StaTE Bar Ass’N. OF 
Wis. 79 (Jan. 1948). 
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sistent with the Act. As each judge has wide discretion in making 
such rules, a complicated procedure could grow up in each court, so 
that people unfamiliar with the court would have to make a thorough 
investigation before bringing an action in the court. To foreclose this 
possibility, Judge Douglas Nelson of the Dane County Small Claims 
Court has proposed that the judges cooperate in making such rules. 

The need for a court where small controversies can be determined 
promptly and at a reasonable expense cannot be overestimated. The 
justice of the peace system is generally conceded to have failed, and, 
in many statutory courts, the machinery is too complicated or the 
costs too high for the successful enforcement of small claims. A 
small claims court will mean an added expense to the county, but it 
is an expense well worth undertaking. It is an investment in good 
government and adds to the well-being of the people just as much 
as a sewage disposal system, public schools, or the maintenance of a 
police force. Certainly it would be a strange situation if a person had 
to go through a complicated procedure and pay a large fee before he 
could, get a police officer to apprehend a person burglarizing his 
house. And how much more ridiculous it would be if the size of the 
fee could well be more than the worth of the goods stolen or the 
process so slow that the burglar might well escape. Yet that is just 
what is happening in the field of small claims. People with meritor- 
ious claims are forced to write them off because the cost is too great 
or because the amount of time and energy involved does not make 
their enforcement feasible. Such a situation is not likely to give the 
average person much respect for the ability of our government in 
the judicial field. 

In fact, the total eventual cost to the community may be less if 
the small claims court is adopted. The waste in money and time and 
the resulting bitterness of the people involved which arises out of 
inefficient judicial machinery must be eventually absorbed by 
people in the community. 

The only contact that a majority of people ever have with the 
courts is in the field of small claims so that here, more than any other 
place in our court system, efficient judicial machinery is needed. 
Equally important is a wise, capable judge because of the wide dis- 
cretion he must have in the administration of this type of court. 
The uniform Act provides a satisfactory court structure; it is now up 
to the counties to take advantage of it and elect the right kind of 
a judge. 

Rosert E. Warp 





51 Nelson, supra note 47, at 240. 
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PLEADING—COUNTERCLAIM AND CROSS-COMPLAINT. 
The Wisconsin Statutes make provision for two pleadings by which 
a defendant can seek affirmative relief in the same action as that 
which he is defending. One, the counterclaim statute, provides: 


A defendant may counterclaim any claim which he has against 
a plaintiff, upon which a judgment may be had in the action. 


The second, the cross-complaint statute, provides? 


A defendant or a person interpleaded or intervening may have 
affirmative relief against a codefendant, or a codefendant and 
the plaintiff, or a part of the plaintiffs, or a codefendant and a 
person not a party, or against such person alone, upon his being 
brought in; but in all such cases such relief must involve or in 
some manner affect the contract, transaction or property which 
is the subject matter of the action or relates to the occurrence 
out of which the action arose. 


Since the claims which may be asserted by cross-complaint are 
manifestly much more restricted than those which may be asserted 
by counterclaim, it is important to know as nearly as possible when 
each type of pleading may be used. An opportunity for clarification 
was presented the Wisconsin Supreme Court in the recent case of 
Piper v. Strohn.2 There, three plaintiffs sought partition of certain 
Wisconsin realty which they held with defendants as tenants in 
common. Besides being named as a necessary party defendant as 
one of the tenants in common, Helen Strohn was impleaded as an 
additional defendant in her capacity as executrix of the will of 
Francis Breckinridge, deceased. In such capacity she interposed two 
“counterclaims”’ against one of the plaintiffs, Lewis A. Piper. The 
“counterclaims” asserted that Piper had been employed to manage 
certain Michigan land owned by Breckinridge and that he had wrong- 
fully and fraudulently committed certain acts in regard to such 
property. The prayer for relief asked that Piper’s interest in the 
Wisconsin land involved in the partition proceeding be subjected to 
the amount found owing upon the counterclaims. Upon plaintiff’s 
motion the trial court ordered these counterclaims stricken, on the 
following grounds: (1) that the claims of the defendants and the 
impleaded defendant might not be interposed in a statutory action 
to partition real estate; (2) that the counterclaims of the defendants 
and the impleaded defendant in her capacity as executrix did not 
affect all the plaintiffs to this action; (3) that the claims of the de- 

1 Wis. Star. § 263.14 (1) (1947). 


? Wis. Stat. § 263.15 (1) (1947). 
3 253 Wis. 503, 34 N.W.2d 859 (1948). 
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fendants and the impleaded defendant did not affect the real estate 

in question.‘ 
Defendants appealed from this order. The Supreme Court, in 

affirming the trial court’s disposition, said :5 
Although each of the pleadings in question was designated a 
“counterclaim,” the nature of the causes of action stated therein 
and the relief sought thereon is such as to constitute each plead- 
ing a cross-complaint in relation to property in the state of 
Michigan and the income and proceeds thereof acquired by 
Lewis A. Piper’s wrongful conduct and transactions in that 
state. As neither the facts thus alleged nor the relief prayed for 
involve or affect in any manner the property or transactions 
which are the subject matter of the action for partition, or re- 
late to the occurrence out of which this action arose, the relief 
sought by the interpleaded defendant Helen Strohn, as execu- 
trix, is not within the terms of the above quoted provision of 
sec. 263.15, Stats. 


The opinion in no way alludes to the contention of the trial court 
that such claims as defendants here presented cannot be interposed 
in a statutory partition action, and Chapter 276 of the Wisconsin 
Statutes, which provides for partition, in no way denies such a right. 
The Supreme Court’s affirmance, then, must support one or both of 
the other bases laid down by the trial court as its reasons for strik- 
ing the counterclaims. The words of the court indicate that it rests 
its opinion on the fact that the claims do not affect the real estate 
in question. Such a contention is valid only if, as the court states, 
the pleadings of the defendants were cross-complaints; the counter- 
claim statute does not require that the claims affect the subject 
matter of the action. 

What, then, was the real basis for the court’s decision? The first 
possibility is that Helen Strohn was not the type of defendant which 
could utilize the counterclaim. While the counterclaim statute itself 
seems to permit any defendant to counterclaim so long as the judg- 
ment may be had in the action, the statute when read in conjunction 
with the cross-complaint statute is not entirely free from ambiguity. 
The counterclaim statute says simply that, “A defendant may 
counterclaim. . . .’” The cross-complaint statute, on the other hand, 
says, “‘A defendant or a person interpleaded or intervening. . .’’ may 
utilize the statute. Thus, by a narrow and technical interpretation, 
it is at least arguable that the use of the cross-complaint statute is 
mandatory upon an impleaded or intervening defendant. 





‘ Brief for Appellant, pp. 126-127. 
5 253 Wis. 503, 506 (1948). 
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A second possible basis for the court’s decision also rests on a 
highly technical interpretation of the two statutes. It may be argued 
that when the claims do not affect all the plaintiffs they must be 
pleaded by cross-complaint. Here, only one of three plaintiffs was 
sought to be held. Again, however, no such limitation is found in the 
counterclaim statute and whatever argument there is must come 
from the words of the cross-complaint statute. Those words are: “A 
defendant or a person interpleaded or intervening may have affirma- 
tive relief against a codefendant, or a codefendant and the plaintiff, 
or a part of the plaintiffs, or a codefendant and a person not a party... .”’ 
Since the words, “‘or a part of the plaintiffs” standing alone would 
seem to cover specifically the Piper v. Strohn situation, it may be 
argued that the cross-complaint statute applies to the exclusion of 
the counterclaim statute. 

While it is true that the court was called upon to interpret the 
statutes without the aid of precedent,* and that the interpretation 
given the statutes may be a plausible one, it is submitted that a 
contrary interpretation would have been equally plausible and more 
in line with the modern trend toward liberalized pleading and pro- 
cedure. The court cites no authority for its decision nor does it 
refer to any public policy which would justify the result it reaches. 
The words are not, as the court seems to suggest, free from ambiguity, 
and it would not be inconsistent with the words of the counterclaim 
statute to allow an impleaded party to utilize it. The words “or a 
part of the plaintiffs’”’ which appear in the cross-complaint statute 
must be read in their context. So read, the logical implication is that 
a defendant may seek affirmative relief by way of cross-complaint 
against a codefendant and the plaintiff, or a codefendant and a part 
of the plaintiffs, and that when he seeks relief against a plaintiff or 
part of the plaintiffs only, the counterclaim statute is to be used. 





6 The counterclaim statute is relatively new. It was created by Supreme Court 
order, effective October 1, 1943, replacing the restrictive counterclaim statute, 
Wis. Star. § 263.14 (1) (1939). This statute said: 

Counterclaim defined. (1) The counterclaim mentioned in section 263.13 
must be one existing in favor of a defendant and against a plaintiff between 
whom a several judgment might be had in the action, and arising out of one 
of the following causes of action: ¢ 

(a) A cause of action arising out of the contract or transaction or occur- 
rence set forth in the complaint as the foundation of the plaintiff’s claim 
or connected with the subject of the action. 

(b) In an action arising on contract, any other cause of action arising also 
on contract, express or implied, and existing at the commencement of the 
action. 

(c) Where the plaintiff is a nonresident of the state any cause of action 
whatever, arising within the state and existing at the commencement of the 
action, except that no claim assigned to the defendant shall be pleaded by 
virtue alone of this paragraph. 
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This interpretation is more in keeping with the general theme of the 
statute, which concerns itself with claims pressed by a defendant 
against a codefendant. 

Moreover, such an interpretation does less violence to the counter- 
claim statute. That statute says, ‘‘A defendant may counterclaim .. . 
against a plaintiff,’ and does not limit the use of such pleading, on 
its face, to claims against the plaintiff. It is therefore, entirely con- 
sistent with the counterclaim statute for a defendant to counter- 
claim against one of several plaintiffs. 

Such an interpretation is supported by some authorities, opposed 
by others. Pomeroy’s Code Remedies suggests :7 

The provision found in nearly all the codes, that the counter- 

claim must exist “in favor of a defendant and against a plain- 

tiff between whom a several judgment may be had in the action,”’ 
implies that whenever the single defendant or all the defendants 
jointly may recover against one or some of the plaintiffs and not 
against all, or whenever one or some of the defendants and not 
all may recover against the single plaintiff or all the plaintiffs 
jointly, or whenever both of these possibilities are combined, 

a counter-claim may be interposed against the one or some of 

the plaintiffs and not against all, and by the one or some of the 

defendants and not by all. 


This language was expressly approved, after a lengthy discussion of 
cases pro and con, in Wilson v. Exchange Bank.® In White v. Reagan,’ 
where the counterclaim statute as well as the cross-complaint statute 
required that the action on which the defendant sought relief grow 
out of the contract, transaction or occurrence which was the basis 
of the plaintiff’s cause of action, the court distinguished the two 
pleadings by saying:!° 
And we may add, the difference between a counter-claim and 
a cross complaint is this: in the former the defendant’s cause of 
action is against the plaintiff, and in the latter against a co-de- 
fendant, or one not a party to the action. 


This distinction is bolstered by such standard sources as Bouvier’s 
Law Dictionary: 


This [cross complaint] is allowed when a defendant has a cause 
of action against a codefendant, or a person not a party to the 
action, and affecting the subject-matter of the action. .. . The 
difference between a counterclaim and a cross-complaint is that 


7 Pomeroy, Cope Remepies 1020 (5th ed. 1929). 

8 122 Ga. 495, 50 S.E. 357, 69 L.R.A. 97 (1905). 

® 32 Ark. 282 (1877). 

10 Td. at 290. 

11 Bouvier’s Law Dictionary 733 (3rd Revision 1914). 
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in the former the defendant’s cause of action is against the 

plaintiff; and the latter against a codefendant or one not a party 

to the action. 
Some sources describe a cross-complaint as embracing an action by 
a defendant against a plaintiff or a codefendant,!’ but such a des- 
cription would render the Wisconsin counterclaim mere surplusage, 
and thus this description is inconsistent with a code providing for 
both types of pleading. 

Statutory history provides still another argument for the broader 
interpretation. The present statute replaced an earlier provision 
which allowed counterclaims only in restricted situations. The 
revisor’s note to the new statute says in part: 

New 263.14 is a generalization of what was 263.14(1)(c). That 

applied only in actions in which the plaintiff was a nonresident. 

The new rule extends to all actions. If the defendant has a claim 

upon which he can presently commence a separate action against 

the plaintiff in the same court, he may counterclaim. 


The effect of the decision in Piper v. Strohn is again to limit the use 
of the counterclaim. This is an unfortunate result. In these days of 
crowded court calendars, there seems to be little advantage in putting 
a defendant to an action of his own in a situation such as that in 
Piper v. Strohn. A more liberal treatment of the counterclaim statute 
would have been more in tune with modern rules of pleading and pro- 
cedure as exemplified by the federal counterclaim rules.“ 


Rosert M. SreGMan 





TAXATION—UNCONSTITUTIONALITY OF WISCONSIN 
EMERGENCY TAX. In Treichler v. State of Wisconsin,! the United 
States Supreme Court held that the emergency tax imposed by the 


2241 Am. Jur. 473; 49 C. J. 311. 

13 Revisor’s note to Wis. Stat. § 263.14 (1947). 

14 FepERAL Rues Or Crvit Procepure: Rule 13. 

(a) Compulsory Counterclaims. A pleading shall state as a counterclaim 
any claim, not the subject of a pending action, which at the time of filing the 
pleading the pleader has against any opposing party, if it arises out of the 
transaction or occurrence ‘that is the subject matter of the —rm party’s 
claim and does not require for its adjudication the presence of third parties 
of whom the court cannot acquire jurisdiction. 

(b) Permissive Counterclaims. A pleading may state as a counterclaim any 
claim against an opposing party not arising out of the transaction or occur- 
rence that is the subject matter of the opposing party’s claim. 

(g) Cross-Claim Against Co-Party. A pleading may state as a cross-claim 
any claim by one party against a co-party arising out of the transaction or 
occurrence that is the subject matter either of the original action or of a 
counterclaim therein . . . 


1338 U.S. 251 (1949). 
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State of Wisconsin under Section 72.74 of the Wisconsin Statutes 
(1943) was an unconstitutional exercise of power under Frick v. Penn- 
sylvania? because it was “rated and measured in part by tangible 
property, the situs of which was outside Wisconsin.’’* The decision 
of the Wisconsin Supreme Court, upholding the tax, was reversed.‘ 


The case involves the application of Section 813(b) of the Internal 
Revenue Code® and Sections 72.50 and 72.74 of the Wisconsin 
Statutes (1943). 

Section 72.50 states: 


In addition to the taxes imposed by sections 72.01 to 72.26, an 
estate tax is hereby imposed upon the transfer of all estates 
which are subject to an estate tax under the provisions of the 
United States revenue act of 1926, and amendments thereto, 
where the decedent at the time of his decease was a resident of 
this state. The amount of said estate tax shall be equal to the 
extent, if any, of the excess of the credit of not exceeding eighty 
per cent, allowable under said United States revenue act, over 
the aggregate amount of all estates, inheritance, transfer, legacy 
and succession taxes paid to any state or territory or the Dis- 
trict of Columbia, in respect to any property in the estate of said 
decedent. Provided, that such estate tax hereby imposed shall 
in no case exceed the extent to which its payment will effect a 
saving or diminution in the amount of the United States estate 
tax payable by or out of the estate of the decedent had sections 
72.50 to 72.61 not been enacted... . 


Section 72.74(2), providing for the emergency tax, states: 


In addition to the taxes imposed by sections 72.01 to 72.24 and 
72.50 to 72.61 of the statutes, an emergency tax .. . is hereby 
imposed upon all transfers of property which are taxable under 
the provisions of said sections and which are made subsequent 
to March 27, 1935 and prior to July 1, 1945 which said tax shall 
be equal to 30 per cent of the tax imposed by said sections.® 





2 268 U.S. 473 (1925). This is the definitive case of the well settled rule that a 
tax on the transfer of tangible og | having an actual situs in other states is 
invalid under the due process clause of the Fourteenth Amendment because the 
taxing state renders no benefits to the property in return for its exaction. 

3 338 U.S. 251, 256 (1949). 

4 Estate of Miller, 254 Wis. 24, 35 N.W.2d 404 (1948). 

5 Int. Rev. Cope § 813(b) provides: 

The tax imposed by section 810 or 860 shall be credited with the amount of 

any estate, inheritance, legacy, or succession taxes actually paid to any state 

or territory or the District of Columbia, or any possession of the United 

States, in respect of any property included in the gross estate. . . . The credit 

allowed by this subsection shall not exceed 80 per centum of the tax imposed 

by section 810 or 860... 

6 Section 72.50 at present remains unchanged, and Section 72.74 has been 
made permanent. Wisconsin Laws 1949, c. 320. 
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The facts of the case were as follows: Miller, at his death, left a 
gross estate of $6,869,778.61. Of his total property there was real 
and tangible personal property of the value of $979,936.23 located in 
Illinois and Florida, upon which those states assessed death taxes of 
$35,616.26 and $21,709.45 respectively. Federal death tax imposed 
on the estate was $788,387.02. In the federal basic estate tax, the 
Federal Government allows a credit to the taxpayer for taxes paid 
to all states, not exceeding 80% of the total federal tax imposed.’ 

In view of these facts, the state’s computation of the Wisconsin 
tax was as follows: 


State’s Method of Computation® 
Table A 
(1) Wisconsin normal inheritance taxes $220,682.12 


(2) Wisconsin estate tax: 
80% of U.S. estate tax $630,709.62 
Less: (a) Wis. normal 
taxes (1) $220,682.12 
(b) Ill. inherit. 





taxes 35,616.26 
(c) Fla. inherit. 
taxes 21,709.45 
Total state taxes 278,007.83 
Difference 352,701.79 


(3) Wisconsin emergency tax: 
Wis. normal taxes (1) 220,682.12 
Wis. estate tax (2) 352,701.79 


Total 573,383.91 
30% additional tax 172,015.20 
Total Wisconsin inheritance taxes $745,399.11 


The Wisconsin Supreme Court sustained this computation.® To 
the argument that situations might arise where so much of the 


TInt. Rev. Cope § 813(b). 

8 Estate of Miller, 254 Wis. 24, 28, 35 N.W.2d 404, 406 (1948). 

* In lower court proceedings the Wisconsin inheritance taxes payable had been 
determined in a manner so that the total Wisconsin tax did not exceed the amount 
of the federal credit. The Department of Taxation appealed to the Wisconsin 
Supreme Court, asserting that its manner of computing the tax was correct. 
Representatives of the estate insisted that the Emergency Tax Statute did not 
intend to levy a tax which would make the total Wisconsin taxes exceed the 
amount of the 80% credit. In sustaining the tax department’s contention, the 
court stated: 

It is apparent that the exemptions included in sec. 72.50 were of the then 

existing estate and inheritance taxes, and were not intended as a bar to 
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property is outside the state that any tax under Section 72.74 would 
be a tax on property beyond the state’s jurisdiction, the court replied 
that in imposing the emergency tax care must be taken to avoid 
taxing property outside the state’s jurisdiction. However, they 
pointed out that such a situation did not exist in this case because 
86% of the property was in Wisconsin and the emergency tax was 
computed on something less than 80% of the total federal taxes. 

The United States Supreme Court, in analyzing the case, noted 
that in computing the emergency tax, the state took the 80% credit 
after deducting the Wisconsin normal tax and the taxes paid to 
other states. Then the tax was calculated by taking 30% of that 
difference (the estate tax) plus 30% of the normal tax. The formula 
for this computation would be 30% X (normal estate tax plus estate 
tax). Since the normal tax plus the estate tax equals the 80% credit 
less out-of-state taxes,’° the formula reduces to 30% X (80% of 
federal basic tax less taxes paid to Illinois and Florida)." Thus, 
observed the Court, the normal inheritance tax is no longer a factor 
in the computation :'” 


What is left, other than out-of-state taxes, is simply 80% of the 
basic federal tax, rated and measured by the entire estate, re- 
gardless of situs, and therefore including the property located 
in Illinois and Florida. 


Referring to the state court’s reasoning, the Court continued :* 


The court below thought that the presence of 87.52% of Mr. 
Miller’s property within Wisconsin justified its statement that 
the state taxed only Wisconsin property. And the state argues 
that the “other 20%’ over the federal basic estate tax 80% 
credit “more than absorbs, or is, on any mathematical basis, 
attributable to” the 12.48% of property outside Wisconsin. 
But Wisconsin made but 80% of the federal tax its own, and as 
it did not apportion that 80% to property within the state, the 


future legislation increasing the amount of state inheritance taxes. A read- 
ing of the statutes in the order of their enactment indicates an intention to 
pose by sec. 72.74 an additional tax after deduction of all taxes previously 
eaed by sec. 72.50. 
Estate of Miller, supra note 8 at 27, 35 N.W. 2d at 405. 
10 See Wis. Star. § 72.50 (1943). 
11 The algebraical formula, disregarding out-of-state taxes: 
Emergency tax= 30% (normal tax) plus 30% (estate tax) 
= 30% (normal tax plus estate tax) 
Normal tax plus estate tax = 80% credit 
Then by substitution: 
Emergency tax = 30% (80% credit) 
12 338 U.S. 251, 254 (1949). 
18 Jd. at 3. Justice Black, the only dissenting justice, stated that interpretation 
of the due process clause in the Frick case, as applied here, gives a more expansive 
control over state tax legislation than the due process clause justified 
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presence of property therein is simply a fortuity which cannot 
help the taxing jurisdiction. . . . The same must be said of deduc- 
tions for out-of-state taxes, which have no necessary relation 
to the proportion of property outside Wisconsin. 


The holding of the United States Supreme Court was that the 
tax as imposed was rated and measured by tangible property not in 
Wisconsin. This may be illustrated as follows: 

Assume a federal estate tax rate of 1% on the first $1,000 of the 
gross estate with the rate increasing progressively by 1% for each 
$1,000. Next assume a decedent with a gross estate of $10,000 of 
which $8,000 is in Wisconsin and $2,000 in other states. The federal 
tax would be computed as follows: 
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EE Es. 3s om oc cas 05 on pina ane 
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OE ere 
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The Wisconsin emergency tax would be computed, using the reduced 
formula, by taking 80% of $550, and then taking 30% of that result, 
which would give an emergency tax of $132. However, if the estate 
of the decedent in Wisconsin was the same ($8,000) and there was no 
tangible property outside the state, the federal tax would be $440, 
and the emergency tax (30% X [80% X $440]) would be $105.60. 
' Thus it can be seen that since the federal tax is measured on all 
property of the decedent, the amount of the 80% credit is affected 
by the amount of all the property, wherever located, and that a tax 
measured by the amount of the 80% credit is necessarily measured 
by the amount of the property out of the state, as well as within it. 

The decision, then, did not indicate that the whole Emergency 
Tax Statute is unconstitutional. The invalidity of the tax rests on 
the inclusion in Section 72.50 of the excess of the 80% federal credit 
over the amount of “all . . . [death] taxes paid to any state or ter- 
ritory or the District of Columbia, . . .”” which forms part of the basis 
for measurement of the emergency tax. 

There is a possibility, however, that a death tax which takes into 
consideration the property permanently situated in other states may 
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not be found invalid under the Frick rule. In Maxwell v. Bugbee,™ 
the death transfer tax was computed as if all the decedent’s property 
were located within the state. Then the amount of the tax to be 
assessed was a ratio of the computed figure equal to the ratio of the 
decedent’s property in the state to his whole estate. This tax was 
upheld by the United States Supreme Court, but it should be noted 
that the case occurred approximately six years before the Frick case. 

However, it has been suggested that a distinction exists between 
the Maxwell case, where the tax is rated by tangible property out- 
side the state, and cases where the tax is measured by such property." 
The Wisconsin emergency tax, as imposed in the Treichler case, is 
one both rated and measured in part by property outside the state. 
The rate is applied to out-of-state property, and the amount of the 
tax is not reduced in consideration of the amount of property out 
of the state, so the distinction, if valid, is of no aid in this case. 


Date R. THompson 





4,250 U.S. 525 (1919). 

18 Lowndes, Rate and Measure in Jurisdiction to Tax—Aftermath of Maxwell 
v. Bugbee, 49 Harv. L. Rev. 756 (1936). Mr. Lowndes suggests that the dis- 
tinction embodies a compromise between the antagonistic concepts of “ability 
to pay” and “benefits received.” To allow a tax to be rated on out-of-state prop- 
erty is in keeping with the theory of ability to pay, while not allowing a tax to 
be measured on such property is in keeping with the benefits received theory. 
He states that allowing a tax such as that in the Maxwell case acts to equalize 
the positions of the “multistate” and “unistate” taxpayers, because with a tax 
rated only on property within the state the taxpayer with his property distributed 
in several states escapes higher surtaxes and thus has a tax advantage over the 
taxpayer with all of his property in one state. 








